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BIA PEAAKILIIT

[TanosHi ymTayi, KOAErm, Apy3i!

[TpaBo iHTeAeKTYaAPHOI BAACHOCTI CBOTOAHI ITEPESKMUBAE IIEPIOA OCODAMBOI IHTEHCHUBHOL
Tpancopmanil. [ndposizanis, IITyIHMI IHTEAEKT, HOBI MOAEA] TBOPYOCTI Ta KOMEpLia-
Al3ayil 3HAHb, @ TAKOYK EBPOIHTETPALIMHI IIPOLIECH 3MYIIYVIOTH HAC IIO-HOBOMY ITOAUBUTI-
Cs1 Ha THCTUTYTH, SIKI IJe AOHEAABHA 3AABAAVC KOHLENTYAABHO ycTaseHMMNU. Came Omm
3MIHAM — He AMIIIe HOPMATWUBHWUM, a IIEPEAYCIM CBITOTASIAHMM — IIPUCBSIYEHO BOCHMM
BUITYCK SKYPHAAY.

Hanr aBropm 30cepea>KyroThes Ha IOIIYKY MICIISI AIOAMHU B JUPPOBOMY CEPEAOBMIII
Ta ocMucAeHHI 11 11paB. OAHE 3 AOCAIAYKEHbD HOPYIIYE CKAAAHY 1 BOAHOUAC AY>Ke €K3UCTEH-
LIAHY AASL CY4ACHOTO CYCIIIABCTBA IIPOOAEMY ITpaBa Ha 3abyTTS 5K CIIPOOY IOPUAMYHO BiA-
nosicTn Ha $peHoMeH UMPPOBOT MAMATI, SIKA HE 3HAE YACOBMX MEXK 1 3AaTHA BM3HAYATU
COLJiaABHI MOYKAMBOCTI 0COOM depe3 poKm IicAst TOAIL. TTopsia 13 mm PO3TASIAQ¥OTHCS HOBI
BUKAMKM AASI aBTOPCBKOTO ITPaBa, IIOB’$I3aH] 3 HABYAHHAM INTYIHOTO IHTEACKTY: 91 € BUKO-
PUCTAHHSA TBOPIB Y JOMY IIPOLIECI IIOPYIIEHHAM IIPaB aBTOPIB, 4N, HABIIAKM, HEOOXIAHOIO
YMOBOIO T€XHOAOITYHOTO PO3BUTKY Ta CYCIIABHOTO IIporpecy. LIi mmuTanHs B>Ke ChOrOAHI
$OPMYIOTH KOHTYPM MarOYTHIX IPABOBMX KOHPAIKTIB 1 KOMITPOMICIB.

ABTOpM IBOrO HOMEpA SKYPHAAY TAKOXK 3BEPTAIOTHCSA A0 PYHAAMEHTAABHMX IIpobAem
CaMoOl IIPMUPOANM TBOPUOCTI Ta OPUITHAABHOCTI y IIpaBi. Yepes mpmamy cyAOBO-€KCIIEPTHOL
ITPAKTUKWM ABTOPW ITOKA3YIOTD, K 3MIHIOETHCS PO3YMIHHS TOTO, IO CAME € PE3YAbTATOM
TBOPYOI AISIABHOCTI 1 SIKi KPUTEPIT AO3BOASIFOTH BU3HATM MOTO 00’ €KTOM IIPABOBOI OXOPOHA.
VY mmpIiomy TeopeTMIHOMY BUMIPI aHAAIZYETHCS CITIBBIAHOIICHHS IMIIEPATUBHIX 1 AMC-
IIO3UTUBHMUX HOPM Y cdepl IHTeACKTYaAbHOI BAACHOCTI Ta 1X POAD Y IIPOLeCi OHOBACHHS
LMBIABHOTO 3aKOHOAABCTBA YKPATHWU B YMOBAX 1HPOPMALINHOTO CYCIIABCTBA.

Oxpemnm HaIIPSIMOM CYIACHMUX AOCAIAKEHD, GE3CYMHIBHO, € €BPOIIEIChKA IHTEerpaLis
SIK PaKTOP CTPYKTYPHUX 3MIH Y HAJIOHAABHIN CUCTEMI IHTEACKTYaAbHOI BAACHOCTI. AHa-
AITVMKA IIePCIEKTUB IIPUEAHAHHS YKpaTHu A0 €BPOIEiChKOL IATeHTHOI KOHBEHLil II0Ka-
3Y€, IJO MAETBCS He AMIIIE ITPO TeXHIYHY rapMOHI3aliIo HOPM, a 11 ITpo GOPMYBAHHS HOBOT
IHCTUTYLIMHOIL AOTIKM YYACT1 Y EBPOIIENCHKOMY IHHOBALIIMHOMY IIpOCcTOpl. BopHOYAC KyAb-
TYPHO-CEMIOTUYHMI ITOTASIA BiA HAIIIOI 3aKOPAOHHOI KOAETM Ha IIPABO TOPTOBEABHUX Ma-
POK Harapye Ham, IJO IHTEACKTYaAbHA BAACHICTD — Lje He AMIIIE IIPO €KOHOMIKY Ta IIPaBOBi
KOHCTPYKIII, a 1 IIPO CUMBOAW, 3HAYECHHSI Ta COL[IAAbHI YSIBACHHSI, SIKI POPMYIOTH CY4acHY
KYABTYPY CHOKMBAHHSL.

Mt iparayan cpopmyBaTi Jev HOMEP SIK IIPOCTIP AIAAOTY MK AOKTPMHOIO 1 IIPAKTH-
KOO, MIDK TEXHOAOTISIMM Ta IIPABOM, MK HaLJIOHAABHWUM ITPABOIIOPSIAKOM 1 €BPOIIETACHKI-
mn TeHAeHIIIMU. CIIoAIBAEMOCS, IO TEKCTH, 310paHi ¥ IJbOMY BUITYCKY, CTAHYTh HE AMIIIC
ASKepeaom PpaxOBUX 3HAHD, 4 71 IOIITOBXOM AO HOBUX AMCKYCIH ITPO MaiOyTHE IHTEACKTY-
AABHOT BAACHOCTI, POAB ITPaBa § TEXHOAOTTIHOMY PO3BUTKY Ta MICLje AFOAMHM Y TUPPOBOMY
BCECBITL
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IMITEPATVBHI, AMCITO3MTMBHI TA THILI BMUAM HOPM I'TPABA
IHTEAEKTYAABHOI BAACHOCTI Y YMHHOMY I OHOBAEHOMY
LIK VKPATHM, ITPAKTMKA IX 3BACTOCYBAHH:I B YMOBAX CV-
YACHOTI'O IHOOPMALITMHOI'O CYCITIABCTBA

Anorayis

CraTTIO IPUCBSIICHO KOMITAGKCHOMY aHAAI3y IOHSITTS, BUAIB 1 3MICTY IMIIEPATUBHMUX, AMUCIIO3M-
TMBHUX Ta IHIIMX HOPM IIPUBATHOTO IIPaBa y PETYAIOBAHHI BIAHOCHMH IHTEACKTYAABHOI BAACHOCTI
B unHHOMY LImBiabHOMY KOA€KCT YKpaiHM® Ta MPOEKTI 1OTO OHOBAEHOT BEPCIT?, 2 TAKOSK ITPAKTUL TX
3aCTOCYBAHH:I, HACAMIIEPEA CyAamn YKpaiHu. AOCAIASKEHHsI BPAXOBYE OCOOAMBOCTI PO3BUTKY 1HPOP-
MAaLIHOTO CYCITABCTBA, SIKE 3yMOBAIOE TPAHCPOPMALIIO ITAXOAIB AO IIPABOBOTO PETYAIOBAHHS Y cdepi
1HTEACKTYaABHOI BAACHOCTI Ta AKTYAAI3YE ITMTAHHS HAACKHOT OXOPOHM I 3aXMUCTY ITpaB 11 cy0’exTiB. AK-
TYAABHICTD TeMW BU3HAYAETHCSI HASIBHICTIO PO30DKHOCTEN Mi’K HOPMATUBHOIO MOACAAIO PETYAIOBAHHS
Ta IIPABO3aCTOCOBHOIO ITPAKTUKOIO IJOAO IMIIEPATUBHMX 1 AMCIIO3UTUBHIMX HOPM, IIOIIPH IMITACMEH-
Tanio YKpPalHOIO MIKHAPOAHMX CTAHAAPTIB, 30Kpema axTis €pporericbkoro Coro3y, Ta 3AIMCHEHHS
pexoAndIKaLil JUBIABHOTO 3aKOHOAABCTBA. BopAHOYac oTpebye 3’s1cyBaHHs OOIpyHTOBAHICTH BUOOPY
3aKOHOAABLIEM BIAIIOBIAHOTO THITY HOPM AASI BPETYAIOBAHHST OCOOMCTMX Ta MAVHOBMX BIAHOCHMH 1HTE-
ACKTYaABHOI BAACHOCTI B yMOBaxX [JuQpoBi3amil Ta PO3BUTKY 1HPOPMALIIMHNUX BIAHOCHH. MeToro cTarTi
€ BU3HAYCHHST OCOOAMBOCTEV IMITEPATUBHUX 1 AMCIIO3UTUBHMX HOPM 3 MO3MUIIT 3a0e3redeHHs edex-

TUBHOCTI IIPABOBOIO PETYAIOBAHHSI, @ TAKO3K (POPMYBAHHS BUCHOBKIB IJOAO IHAXOAIB PO3POOHMKIB

1 OneHa KoxaHOBCbKa, AOKTOP FOPUAMUYHUX HayK, Npodecop, AIMCHUI YaeH (akapeMik) HATMpH
YKpaiHKW, 3aCAyXEeHUIN AifY Hayku i TexHikM YKpaiHu, npodecop Kadeapu LMBIABHOTO npasa
HaBuyanbHO-HayKOBOrO iHCTUTYTY NpaBa KKiBcbkoro HauioHaAbHOro yHiBepcuTeTy iMeHi Tapaca
LlleBueHka, M. KuiB, YkpaiHa.

2 UumBinbHMI KOAEKC YKpaTHW. 3akoH Ykpainu Bia 16.01.2003 p. Ne 435-1V URL: https://zakon.
rada.gov.ua/laws/show/435-15#Text (apaTta 3BepHeHHA 10.01.2026).

3 TopiBHAAbHA TabanLA A0 MpoeKkTy 3akoHy YKpaiHu «[1po BHECEHHS 3MiH A0 LIMBIABHOMO KOAEK-
cy YKpaiHW y 3B’A3KY 3 OHOBAEHHSIM (pekoandikaLieto) nonoxeHb KHuru yetseptoir. MpoekT
AASI TPOMAACbKOro o6roBopeHHs. 2025p. OoiuiiHnii noptan BepxoBHoi Paau YkpaiHu. URL:
https://www.rada.gov.ua/files/knyga4.pdf
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OAEHA KOXAHOBCBHKA

onoaesoro LJK Vkpainm A0 BUbOpy mpaBoBmx 3acobiB Ta IXHBOTO BIIAMBY Ha CYAOBY ITPAKTHKY. MeTo-
AOAOTIYHY OCHOBY CTAHOBAATDH POPMAABHO-IOPUAVUIHWN, ITOPIBHAABHO-ITPABOBIMM, 1ICTOPUKO-ITPABOBI,
CUCTEMHO-CTPYKTYPHMI METOAM Ta aHAAI3 CYAOBMX PpimeHb. OOIPYHTOBYETHCS, IJO 3a 3HAYYILOCTI
IMIIEpATUBHMX IIPUITUCIB ¥ cdpepl OXOPOHM OCOOMCTMX HEMAHOBUX IIPaB TBOPLIS BU3HAYAABHWUM 3a-
AWIITAETBCST AVICTIOSUTHUBHUI METOA, 3ACHOBAHMM HA IOPWAWMYHIN PIBHOCTI Ta aBTOHOMII BOAI CTOPIH.

Karouo6i caoBa: imnepamubri ma ducnosumubni nopmu, npubammue npabo, npaBo inmerexmy-
arvroi Bracrocmi, pexoduixauis (onobrernns) yubirvrozo 3akonodabemba Yrpainu, 3acmocyBarn-
M HopM cyDamu, inpopmayitine cycnirvcmBo.

INocTranoBKa mpobaemu

ITpaBo OGYAB-SIKOTO CYCITIABCTBA, SIK 1 § BCI MMHYAIL 4acH, 3HAXOAMUTH CBOE BUPASKEHHS
y HOPMax, 32 AOIIOMOTOIO SIKVX IIPMBATHI Ta IyOAIYHI iHTEPECH YYaCHUKIB BIATIOBIAHMX BiA-
HOCUH POPMYAIOIOTHCS Y UITKMUX IIPABUAAX, IIJO ITOKAMKAHI CIIPUSITU 3aA0BOACHHIO LIVX 1H-
TEPeCiB, a B TIOAAABIIIOMY IIEPETBOPUTH baskaHe Ha AlTicHe — 00’'ekTmBHI IpaBa i 060B’sI3-
k1 B cyO’exTmBHI. BuacHOIO, 3 OrASIAY Ha TPUBAIOUMIA B YKpalHi IIpoljec peKoAndixamil
IUBIABHOTO 3aKOHOAABCTBA, BOAYAETHCS CIIPoba 3BEPHYTHUCS AO YCTAACHWUX TEOPETUIHMUX
IIOAOXKEHD TEOPIl IPUBATHOTO IIPaBa 1 BU3HAYNUTH, SIKMM YMHOM 1 32 AOIIOMOTOIO SIKMX
3aco0biB 1e BIAGYBAETHCSI HA HMHIIIHBOMY €Tall, SIKi came HOPMW 3aCTOCOBYIOTHCS 3aKO-
HOAABLIEM AAST PETYAIOBAHHSI TUX 9 1HIINMX BIAHOCKMH Y cdepl IHTEACKTYAABHOI BAACHOCTI
1 SIKMVA BIIAMB 1Je Ma€ Ha ITPAKTUKY 3aCTOCYBAHH: YMHHOTO 3aKOHOAABCTBA. OAHOYACHO 1je
cripusie OIABII YITKIV 1 METOAOAOTIYHO BIpHIN POOOTI Has CTBOPEHHSIM OHOBACHMUX HOPM
IATaAy3l rpasa IHTeAeKTyasbHOI BAacHOCTI B Kumsi uerBeptini LIK Vkpaiun 1 Hopmax 3a-
KOHIB, SIKI IIPUIMAIOTHCSI 400 IIEPETASIAAIOTHCSI Y PO3BUTOK OHOBACHOI BepCil [JIET KHUI.
3ocepeAsKeHHsI yBaru Ha CYTHOCTI CAMUX HOPM ITpaBa IHTEACKTYaABHOI BAACHOCTI, IX ITPH-
BATHOITPABOBOMY UM ITYOAIYHO-ITPABOBOMY CIIPSIMYBAHHI, OCOOAMBOCTSIX 1 LIASIX, AAST SIKUX
BOHM (POPMYAIOIOTHCSI 3AKOHOAABLIEM, AO3BOASIE ACTAABHIIIE 35ICyBATH IIPaBa 1 000B’SI3KM
VIACHMKIB SIK OCOOMCTMX, TAK 1 MAMTHOBUX BIAHOCHH IHTEACKTYAABHOT BAACHOCTI, ITOOYAyBa-
TM TAPMOHIVIHY CTPYKTYPY 3aKOHOAABCTBA 1 BIPHO BU3HAYMTHM B HHOMY MICIJ€ TOI Y1 1HIIIOT
HOpMI. AHaaizyroum 1 mipaaroun AndepeHIiagil MOHATTS CyO’EKTMBHOTO IIPaBa iHTEACK-
TYaABHOI BAACHOCTI Ha PI3HMX €TAaIax PO3BUTKY IIPMUBATHOTO IIPaBa, UMUBIAICTH 3BEpPTAAU
yBary IePeAyCiM Ha 1Oro 0COOAMBOCTI CTOCOBHO OCOOMCTOT 1 MalHOBOT CKAAAOBHUX, SIK1 T1O-
TPebYIOTh PO3PISHEHHS, A€ ICHYIOTH ¥ TICHOMY 3B 13K, OAHOYACHO CYTTEBO BIAPI3HAIOUNCH
BlA KAQCMYHMX MaMHOBMX IIpaB. TPaAULIVIHO IPUBEPTAE yBary TAKOXK CYTHICTD IIOHSITTS
«IIPaBO Ha II030B Y IIPOLeCYaABHOMY 1 MaTepiaABHOMY CEHCI», SIKe IIOB SI3aHO 13 IIOHATTAM
cy0’€KTMBHOTO IIpaBa IHTEACKTYAABHOI BAACHOCTI 1 B KOHTEKCTI IJIET CTATTI TAKOK IIOTPe-
6ye yBaru IJOAO KOHKPETHUX CYAOBUX CIIPAB, B SIKMX aHAAI3YIOTBCS 1 MAAQIOTHCS TAYMA-
YEHHIO IIOAOKEHHS IIEPEAYCIM IMIIEPATUBHUX 1 AUCIIO3UTUBHUX, 4 TAKOXK 1HIIMUX HOPM
npasa. Ysaraspuenns npakrtiukm Kacaginuoro Iusiasaoro Cyay Bepxosnoro Cyay (aaai
tyr — KLIC BC) 1o gint xareropit crpas — gsomy ImarBepaskerHs. OcobanBol roctporn
yci okpecaeHi mpobaemn HabyAW B IIpoLjeci OHOBACHHS BITYM3HSHOTO IJUBIABHOTO 3aKO-
HOAABCTBA, IJO IOSICHIOETHCSI 3BEPHEHHSIM PO3POOHNUKIB AO ITMTAHb TEOPIl IIPUBATHOTO
IIpaBa, 30Kpema, A0 AMCKYCIN IJOAO EAHOCTI Ta AndepeHLialjil HOpM JUBIABHOTO 3aKOHO-
AABCTBA, IJO IIOKAMKAHI BPETyAIOBaTHU Chepy BIAHOCUH IHTEACKTYaABHOI BAACHOCTI. 3aAyde-
HICTD AO 3a3HAYEHOTO IIPOIJECY AO3BOASIE 3POOUTH BUCHOBKM IJOAO PE3YABTATIB KPOITITKO1
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BUAM HOPM ITPABA IHTEAEKTYAABHOI BAACHOCTI YV LIK YKPATHIA

pobotn onosaenus Hopm Kunrm gerseprol LIK Vkpaiun i Toro, mjo Bpasocs Hamxparre,
a IJO TOTPebYE IOAAABIIIOTO YAOCKOHAACHHS, 30KPEMA, 9€PE3 PO3YMIHHSI CIIIBBIAHOIICHH
IIPUBATHNUX 1 YOATIHMX IHTEPECIB Y HOPMAX IIPaBa IHTEACKTYAABHOI BAACHOCTI.

AHaai3 ocTaHHIX Ty6AIKaIfiil Ta AOCAIASKEHB,

CTYIiHB pO3pobaeHOCTI ITpobAe M

OcTanHi gMBIAICTHYHI TOIIYKM 3 3asIBACHOI TeMM OG1ABIIIOI0 MIPOFO ITPUCBSIICHI AOCAI-
ASKEHHIO TeOpil HOPMOTBOPYOCTI SIK TaKO1, crieln$pini HOPM, K1 OOCAYTOBYIOTD T1 M 1HIIT
BIAHOCHMHWM TP PETyAIOBAHHI OKPEMMX IHCTUTYTIB IPUBATHOIO ITpaBa, Ipobsemam iHTe-
Pecy y IPMBATHOMY IIPaBi i aHAAI3Y CYO'€KTMBHMX JUBIABHIX IIPAB, TPAAULIIVIHO — OXOPOHI
1 3aXMCTY IIPAB YIACHMKIB IIPMUBATHOIIPABOBMX BIAHOCMH BIATIOBIAHO AO HOPM MaTepiab-
HOTO 1 IIPOLJECYaABHOTO IIPaBa, a TAKOXK 1X 3aCTOCYBAHHIO, 30KPeMa § CYAOBOMY HOPSIAKY.

Taxi BuparHi BueHi, sx B. A. Bacnanesa, I. B. Beneankroa, O. B. Azepa, A. C. Aosrepr,
B. 1. >Kyxos, H. C. Kysuenoga, B. B. Ayys, 5. M. Pomarrox, 1. B. Cnacnbo-Qareesa, P. O. Cre-
¢panuyk, €. O. Xapnronos, 5. M. Illesyenko, C. I. I1lnmon Ta psip 1HIIMX, He MEHII 3HAHMUX
UMBIAICTIB AOKAAAM HAraTo 3yCMAD Y CBOIX HAYKOBUX IIOLIYKAX AAS TOTO, IJOO OOIpyHTYBATH
TEOPETUYHI 1 ITPAKTUYHI BUCHOBKM 3 ITPOOAEM TEOPIT IJUBIABHOTO ITpaBa, Ioro HOPM Ta iHCTH-
TYTIB, PO3YMIHHSI MEXaHI3MY IIPABOBOTO PETYAIOBAHHSI, TAYMAUEHHSI HOPM IIPUBATHOTO IIPABaA,
0CODAMBOCTE PETYAIOBAHHSI IIPUBATHNUX BIAHOCHH, OXOPOHM 1 3aXMCTY IIPaB IXHIX YIACHUKIB.

Crennika mpaBa IHT@ACKTYaABHOI BAACHOCTI IIOSCHIOE OIABINY CIIeliaAi3amiio yIeHux
1 IMPAKTUKIB, SIKi AHAAI3YIOTH BUIE3TaAaHI IIPOOAGMM 3 aKIJEHTOM Ha aBTOPCHKE ITPaBo,
IIPAaBO IIPOMMCAOBOI BAACHOCTI Ta IHIII TOTO IHCTUTYTWU 71 OKpemi O0'€KTW; P LIbOMY
aHAAI3 HOPM TIPUCYTHIN IIPAKTUYHO Y KOKHIN POOOTI TAKOTO CIIPSIMYBAHHSI, AA€ 3aTaAb-
HOTEOPETUIHMX AOCAIASKEHb BCe IIJe HEAOCTATHDO. BTiM, MOSKHA 3 YIIEBHEHICTIO CTBEPAIKY-
BaTK, 110 MoHorpadil i mybaikanil FO. M. Kaminn, A. O. Koanurs, B. M. Koccaxa, B. 1. Kpa-
ta, I. B. Kpusomreinoi, A. P. Manpaanux, H. M. Muponenko, IO. B. Hocixa, O. I'l. Oparox,
O. A. ITipompuropn, O. 1. Xapuronosoi, O. O. Lredasn, . €. dAxybiscrroro, I. b. SHOBUIIB-
ko1, B. A. fIpoypKoro Ta LiAOT IIA€SANM IHIIMX 3HAHWX HAYKOBLIB y cdepl Irpasa iHTeAeK-
TYaABHOI BAACHOCTI, 1 HE TIABKWM, CBIAYATD IIPO 3HAYHMI 1HTEpPEC A0 aHAAI3Y AK OKPEeMMX
HOPM IIpaBa IHTEAEKTYAABHOI BAACHOCTI, 30KpemMa IMIIEPATUBHUX 1 AUCIIO3UTUBHUX, TaK
1 A0 ITpobaeM OHOBACHHSI 1X KOAMIKALIT ¥ 3aKOHOAABCTBI YKpaluu. [Tpore mosa ysaroro
AOCAIAHVKIB 3aAMIIMANUCE ITATAHHS IIepeBar 1 HEAOAIKIB Y BUKOPMUCTAHHI TMX UM IHIIMX
BUAIB IIPUBATHOIIPABOBUX HOPM AASI PEIYAIOBAHHS BIAHOCHMH 1HTEAGKTYaABHOI BAACHOCT;
IIPAKTUKA 3aCTOCYBAHHS IMIIEPATUBHUX 1 AMCIO3UTMUBHUX HOPM Y PO3Pi3l ePeKTUBHOIO
3abe3reueH s 3a TX AOTIOMOTOIO IIPaB Ta IHTEPEeCIB YYACHMKIB KOHKPETHMUX BIAHOCMH aB-
TOPCHKOTO IIPaBa, IIPaB IIPOMIUCAOBOI BAACHOCTI, 3acO0IB IHAMBIAYaAi3alil TOIJO, & TAKOK
BIIAMB CYJaCHOTO 1HPOPMAILIINIHOTO, MaVi’Ke ITOCTAIOACHKOTO CYCITIABCTBA Ha BMUOIP HOPM
1 METOAIB PETYAIOBAHHSI BIAHOCHH, SIK1 AKTMBHO TPAHCPOPMYIOTHC B €IIOXY Lndposisalii,
ABTOHOMHMX POOOTIB 1 IITYIHOTO 1HTEACKTY. AASI HAIMCAHHS CTATTI TaKOK OYAO BMKO-
puctano marepiaan Yroam mpo acomianio misk YkpaiHowo ta €spormericsrum Corosom?,

4 Yropa npo acoujauito Mix YKpaiHoto, 3 OAHIET CTOPOHM, Ta EBponeicbkum Coto3om, EBponeit-
CcbkM CniBTOBapMCTBOM 3 aTOMHOI eHeprii i iXHIMKU AepXXaBaMu-YAeHaMM, 3 iHLIOI CTOPOHU :
MiXXHaPOAHWI AOKYMEHT Bia 27.06.2014 Ne 984_011 : B pea. Bia 14.10.2025. URL: https://
zakon.rada.gov.ua/laws/show/984_011#Text (aata 3BepHeHHA: 10.01.2026).
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Konyenyii OHOBAEHHS IMBIABHOTO 3aKOHOAaBcTBa YKpaium (aani Tyt — Komyeris)’
1 auska Aupextue €C i [apaamenrty €C, sHaaamit nepeaix sxux Hapano y Kongernit.t

Merta crarti oasirae y 3’sicyBaHHI TIOHSTTSI 1 BUAIB, OCODAMBOCTEV. HOPM IIPUBATHOTO
IIpaBa, K1 CKAGAAIOTh IHCTUTYT IIPaBa IHTEACKTYaABHOI BAACHOCTI, pOPMYBAHHI TeOpeTHY-
HIX, METOAOAOTTYHMX 1 IIPAKTUYHMUX BUCHOBKIB IJOAO PI3HMII MIDK BPETYAIOBAHHSIM LUX
BIAHOCHH 32 AOIIOMOTOIO IMITePATUBHMX 200 AMCIIO3UTUBHMUX HOPM Y YMHHOMY 1 ITepcIiex-
TUBHOMY 3aKOHOAABCTBI YKPaTHM, 4 TAKOSK aHAAI31 IIPAKTMUKM 1X 3aCTOCYyBaHHL. AOCSTHEH-
HST METH AOCAIASKEHHSI IIepeAbadae BUPIIICHHST PSIAY 3aBAAHD, CEPEA SIKMX: 1) BU3HAYCHH
HOHSTTSI, OCHOBHUX BMAIB 1 O3HaK HOPM IIPMBATHOTO IIPABa, SIKI PEryAIOIOTH BIAHOCHMHWM
IHTEAEKTYAaABPHOI BAACHOCTI Y YMHHIN 1 IIpoeKTl oHOBAeHOI Kunrn werseprol LJK Vkpaiuw;
6) 3’sicyBaHHs IPUYMH 1 HACAIAKIB BUOOPY 3aKOHOAABLEM IMIIEPATUBHUX 260 AUCIIO3UTIUB-
HMX HOPM AASL BPEIYAIOBAHHS BIATOBIAHMX BIAHOCUH Y 3aTaABHIMX ITOAOSKEHHAX 1 OKpeMUX
IHCTUTYTAX IIpaBa 1HTEAEKTYAABHOI BAACHOCTI; B) aHAAI3 IIPAKTMUKM 3aCTOCYBAHHS 1MmIIe-
PATMBHMX 1 AMCHO3UTUBHUX HOPM cyaamn Ykpaiau 1 soxpema KIJC BC Ta psay iHmmx,
AOTMYHMX AO HUX. Ha mipzcTaBl mpoBeaeHoro anaaisy 3pobACHO BUCHOBKM IIPO OCOOAMBOCTI
Vi IpUYMHM OOPaHHS 3aKOHOAABLJEM IMIIePaTUBHUX 200 AUCIIO3UTMUBHUX HOPM AAS Bpe-
TYAIOBAHHS BIAHOCMH IHTEACKTYAABHOI BAACHOCTI 1 HACAIAKIB TAKOIO BMOOPY B IIporreci
X 3aCTOCYBAHH:I, 4 TAKOXK 3POOACHO CIIPOOY CITPOrHO3YBATH ePEKTUBHICTh PEIYAIOBAHHSI
BIAHOCMH 1HTEAEKTYAABHOI BAACHOCTI PI3HMMM BUAAMW HOPM Y 3aTraAbHMUX ITOAOKEHHSIX
mpoexTy oHoBAeHOL Kuwnrn yerseprol LUK Vikpaiun.

Metoan. V pocaip>keHHi 3acTOCOBAHO GOPMAABHO-AOTIYHMIL METOA AASI BU3HAYCHHS
IIAIPYHTSI IIPOOACMATIUKH, SIKA LIKABUTH, TA BUSBACHHS CIEUUPIKM PISHUX BUAIB HOPM
IIPUBATHOTO IIPaBa, SIK1 3aCTOCOBYIOTHCS AASI BPETYAIOBAHHSI BIAHOCMH IHTEACKTYaABHOI
BaacHOCTL. Ob6PpaHH: MOPIBHAADHOTO METOAY HAAAAO MOSKAMUBICTD BISBUTY CIIIABHI Ta BiA-
MIHHI PUCH MDK IMIEPATUMBHUMM 1 AMCIO3UTHUBHUMI HOPMaMW IIPaBa IHTEACKTYAAbHOL
BAACHOCTI Ta HOPIBHSATY YMHHI HOPMM IIPaBa IHTEAEKTYaABHOL BAACHOCTI 7 TaKl, 1JO IIPO-
IIOHVIOTHCST AAsT oHOBAeHHST Kamrn gerseprol LJK Vxpalun, Aasl BU3HAYEHHS MOXKAMBO-
CTeVl BAOCKOHAACHHS YMHHOTO 3aKOHOAABCTBA. MeToA aHaAi3y 3aCTOCOBYBABCA B IIPOLIEC
BUBYEHHSI IIPAKTUKM 3aCTOCYBAHHS IMIICPATUBHMUX 1 AUCIIO3UTUBHIX, 4 TAKOK, 32 HEODXIA-
HOCTI, CIIeJlaAbHMX HOPM IIPUBATHOTO IIpaBa y cpepl IHTEAEKTYaABHOI BAACHOCTIL. 3 METOIO
aKTyaaizanil iHpOpMaLil IIPO OCTAHHI 3aKOHOAABYI 3MIHM, PO3MILJeH] Ha OPILIIMHOMY cai-
i BP Vxpalum i HaBeaeHi y mopiBHsAbHIN Tabaniyi A0 oHoBAeHOTO LIK VKpalan’, mpose-
AEHO CUCTeMHWMV aHAAL3 IJBOTO 3aKOHOIIPOEKTY Y IOPIBHAHHI 3 YMHHMUM T PSAOM IHIIUX
Askepe. TakosK BUKOPUCTOBYBAAMCH METOAM AHAAIZY, AaHAAOTIT, IHAYKIIT, ACAYKLIT, CUHTE3Y

5 KoHLenuia oHOBAEHHA LIMBiAbHOTO KOAEKCY YKpaiHW. Pekoandikalis UMBIABHOTO 3aKOHOASB-
ctBa Ykpainu, Kuie, 2020 p. - 134 c.. URL: https://www.rada.gov.ua/files/kontseptsiia.pdf
(aata 3BepHeHHA: 10.01.2026)

8 KoHuenuis oHOBAEHHA LIMBiAbHOrO Koaekey YKpaiHW. Pekoandikauis UMBIABHOTO 3aKOHOAAB-
cTBa YKpainu, Kuis, 2020 p. - C. 122-125.URL: https://www.rada.gov.ua/files/kontseptsiia.
pdf (aata 3BepHeHHA: 10.01.2026)

" TopiBHAAbHA TabAULS A0 NPOEKTY 3akoHy YkpaiHu «[1po BHECEHHS 3MiH A0 LIMBIABHOTO KOAEKCY
YKpaiHu y 3B’A3KYy 3 OHOBAEHHAM (pPeKoAMdiKaLIE) NOAOXKEHb KHUTW YeTBepPTOi». POEKT AAA
rpomMaACcbkoro obropopeHHs. 2025p. OdiuiriHuin noptan BepxoBHoi Paan Ykpainu. URL:https://
www.rada.gov.ua/files/knyga4.pdf (aata 3BepHeHHsA: 10.01.2026)
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Ta PSIA THIINX AAT AOCAIAYKCHHSI BIAIGpaHOTO MaTepiaay 1 GOPMYAIOBAHHS BIUCHOBKIB IJOAO
IIOTOYHOTO ¥ HMEPCHEKTUBHOTO LMUBIABHO-IIPABOBOTO PETYAIOBAHHS BIAHOCUH 1HTEACKTY-
AABHOI BAACHOCTI Ta 3aCTOCYBAHHSI IMITEPATUBHUX 1 AUCITIO3UTUBHMUX HOPM Ha ITPAKTUIL.

PesyapTaTn

[ TiAKpEeCAIOETBCS, IJO AASL PETYAIOBAHHS BIAHOCVMH IHTE@AEKTYAABHOI BAACHOCTI 3aCTOCO-
BYIOTBCSI PI3HI BUAM HOPM, CEPEA SIKUX BASKAMBY POAD BIAIIPAIOTH IMIIEPATMUBHI 1 AMCIIO-
3UTUBHI HOPMW, IJO TTOKAMKAHI BPAXOBYBATHU SIK IIPUBATHMIA, TaK 1 IyOAIIHWMI 1HTEpecH,
SKUMI KePYIOTBCA 1X yYacHUKIW. POOUTBCS aKLeHT K Ha PI3HNMLI, TaK 1 Ha CIIABHOCTI BU-
KOPUCTAHHS 000X BUAIB HOPM AASI 3a0€3IT€UEHHSI EAHOCTI ITPUBATHOIIPABOBOTO PETYAIO-
BaHHS y UiM Baskansin chepi. [TpoanasizoBano npuunnam BOOPY BapiaHTa BPEryAIOBAHHS
BIAHOCHMH 1HTEAEKTYaABHOI BAACHOCTI 13 BpaXyBaHHIM 00’eKTa 0XOpOHM 1 ToTpeb cyb’exTin
IUX BIAHOCMH 32 3aTAABHVUMM ITIIAXOAAMU 1 CTOCOBHO KOHKPETHMX IHCTUTYTIB IIpaBa iH-
TeACKTYaAbHOL BAACHOCTI, a TAKOK HACAIAKM Takoro Bnubopy. I[TpakTmka cyAlB 1 30kpema
KLC BC cBipgamTh Ipo rAMOOKMI aHAAI3 HOPM IMHHOTO 3aKOHOAABCTBA Y cepi, sKa mi-
KaBUTB, 1 PO HEOOXIAHICTD TAYMAICHHSI CYAOM 3MICTY IMIIEPATUBHMUX TA AUCIIO3UTHUBHUX
HOPM, 4 TAKOSK 1HIIIMX BUAIB HOPM, AAST BCEOIIHOTO 1 ITOBHOTO POSTASIAY BIATIOBIAHUX CIIPAB,
IX 0COOAMBOCTEM AASI ABTOPCHKOTO ITPaBa, IIPaBa IPOMUCAOBOI BAACHOCTI, TOPIOBEABHMX
MapOK Ta IHIIMX BIAHOCMH, SIKI MAIOTh CBOIO 3HAYHY crenndiky. 3aBAAHHIM IIPUBATHO-
IIPABOBO1 HAYKM HA CYIaCHOMY eTalrl € Bubip HarleeKTUBHIIIMX BaplaHTIB CUCTeMaTH3a-
i1 1 KoAMPIKALIT SIK IMIEPATUBHUX, TAK 1 AUCIIO3UTUBHMUX TA THIINUX BUAIB HOPM 3 METOIO
3a0e3reyeHHsT HaAIIHOT OXOPOHM 71 3aXMUCTY IIPaB YIACHUKIB BIAHOCHH y cdepi IHTeACKTY-
AABHOI, B TOMY YMCAI TBOPYOI AISIABHOCTL

BuraapreHHA OCHOBHOrO Marepiasy

AOCAiASKEHHST IMIIEPATUBHMUX 1 AUCIIO3UTUBHUX HOPM IIPaBa 1HTEACKTYaABHOI BAACHO-
CT1 3yMOBAEHE ITPOLJECOM OHOBACHHSI BITYM3HSIHOTO LMBIABHOTO 3aKOHOAABCTBA HA HUHIIII-
HBOMY €TaIll PO3BUTKY 1HPOPMALIMHUX BIAHOCHH 1 TOTPeOOIO aHAAIZY YCHOTO KOMIIACKCY
IIPUBATHOIIPABOBUX HOPM 13 OCOOAMBOCTAMM IMIIEPATUBHOIO 1 AUCIIO3UTUBHOIO 3MICTY,
a TaKO’K 1X O3HAK 1 OCOOAMBOCTE. [ACTBCS IEpeAyCiM PO HOPMM YMHHOI Ta IIPOEKTY
onoBaeHo1 Kunrn werseprol LIK Vxpalnn, anaais sSskux A03BoAsIE 3pOOUTH BUCHOBKM ITPO
PIBHMUIO ¥ METI 1 OYIKYBAHMX HACAIAKAX BPEIYAIOBAHHS TMX YW 1HIIMX BIAHOCMH 1HTe-
ACKTYaAbHOI BAACHOCTI 32 AOIIOMOTOIO BIAIIOBIAHWMX HOPM IIPaBa, a TAKOMK IIPO IIPUIMHNU
TAKOTO 4N IHIIIOTO BUOOPY 3aKOHOAABLIT AASL OTPUMAHHS HAMOIABIIOTO eeKTy Bip IX 3a-
CTOCYBAHHSI AASI 33AOBOACHHS IIPAB Ta 1HTEPeCiB CYO’€KTIB IIPUBATHMUX BIAHOCHMH Y cdepi
IIpaBa IHTEACKTYAABHOI BAACHOCTI, OCOOATBO 3 YPAXYBAHHSIM IIEPEXOAY CYCIIIABCTBA AO PO3-
BMHEHOTO 1HPOPMALIVIHOTO, IMPPOBOTO 1 MaTsKe IIOCTAIOACHKOTO IIEPIOAY CBOIO PO3BUTKY.
BoenHmit cTaH B YKpalHi TAKOK BMMArae TAMOIIIOro PO3YMIHHS ITOTPed KOSKHOT AFOAMHW,
BUKOPWUCTAHHS HaMOIABII BAQAMX BAPIAHTIB ITOBEAIHKM KOYKHOL OCOO.

I. Oco6AnBiCTH JMBIABHO-IIPABOBUX BIAHOCHMH, SIK TaKWX, IJO 3aCHOBAHI Ha 3aca-
AaX PIBHOCTI 71 aBTOHOMIT BOAI IX YYACHWMKIB, IIIATBEPASKYETLC TUM, IJ0 Y cdepi inTe-
AEKTYaABHOI BAACHOCTI IIPUCYTHI SIK HOPMW 1 1X BTIACHHS — IIPUIIUACH, IO 1X MAIOTh
be33anepedHo AOTPUMYBATHUCH Y€1 YIACHMKM TAKMX BIAHOCWH; TaK 1 Taki, IO HAAAIOTH
ocobam cBoboay v BOOPI BapianTiB moBeAiHKM. OcOOAMBO BiASHAUMMO IIPU [JBOMY CYT-
TEBUIA CTYIIIHD Y3araAbHEHHS ITIAXOAY AO LMBIABHO-ITPABOBOTO PETYAIOBAHHS came HOpmMa-
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mn K VkpaTan gmx BIAHOCMH, IJO CBIAUMTD IIPO BSKE TPAAULIVIHY TOTOBHICTD LIMBIAICTIB
AOIIYCTUTW ACTAAI3aLiIo 1X Y CIeUIaAbHMX 3aKOHAX, IIPUCBSIUCHMUX IIEPEAYCIM OKPEeMUM
00’eKTam IIPaB IHTEAEKTYaABHOI BAACHOCTI, a TAKOK BKA3y€ HA PO3YMIHHS HEMMUHYYOCTI
1 B IIOAQABIIIOMY, ITICAS PeKOAUIKALIT JUBIABHOIO 3aKOHOAABCTBA, IIOSIBY HOBUX HOPM, SIKi
MOSKYTB 3'SIBUTUCS Ha CTUKY HaMOIABII CyJacHMX chep CYCIABHOI AlsIABHOCTI — iHpOpMa-
LJITIHOT 1 IHTEACKTYaABHOI, B TOMY 4McAl — TBOpUOIL. Lle 0cobAMBO BasKAMBO B gacw, KOAn
BEAYTHCSI TAMOOKI AOCAIASKEHHST HOBUX 1HGOPMALIMHMX O6’EKTIB 1 SIBULL, TAKMUX SIK pO6OTH,
CMapT-KOHTPAKTH, KPUIITOBAAIOTH, IITYYHWUI IHTEACKT TOIJO, OCTAHHIN — e I 3 IOrAnO-
AGHVM aHAAI30M TaKMX IOHSITH, K CBIAOMICTD 1 CAMOCBIAOMICTD, TBOPYICTD, IHTEAEKT,
emMoil Ta 1HII XapaKTePUCTUKM, SIKI IOMY IIPUIMCYIOTh. [ [pMHATIAHO PsIA AOCAIAHMKIB
CIIOAIBAIOTBCSI AOBECTH, IJO LITYIHMI IHTEACKT, 32 AOIIOMOTOIO SIKOTO BMHMKAIOTH HOBI
pesyAbTaTM 3 O3HAKaMM, IO IPUTAMAHHI IHTEACKTYAAbHIV TBOPYIN ALIABHOCTI, MOXKHA
BIAHECTM AO HOBOTO CIteJi(IYHOTO Cy0’'eKTa IIPABOBIAHOCKH, IIJO €, HA HAIIIY AYMKY, BEABMMU
IpobACMATUIHNUM 1 HEAAACKOTASIAHMM.

Came HOHATTSI «nOTmMay, SIKUM M1 OYAEMO OIIEPYBATH Y Uil CTAaTTI, HEPEKAAAAETHCS
3 AATMHM K «HAKyTHUK», TOOTO «€ACMEHT KOHCTPYKUIIL SIJMKa, PAMKWM, KU 3aKPIIIAIOE
TxHi KyTn»®, Mae 6araTo sHaAYEHDH — 1 BCl BOHM BaSKAUBI AAST TAMGOKOTO PO3YMIHHS CYTHOCTI
LJbOTO HEIEPECIYHOrOo SIBUIA Y Ipasi. Tak, HOPMOIO B erricTeMOoAoril 1 gpiaocodil Haszmpa-
IOTb €TaAOH, B3Ipelb, IIPUKAAA’, & AASL IOPUCTIB e — GaskaHmil 1 peTEABHO BIALIYKYBAHMA
€TAAOH PETYAIOBAHHSA CYCITIABHMUX BIAHOCWUH 1 IIPMKAAA IIOBEAIHKWM AAT IX YIACHWMKIB; 1€
B31perb TOTo, SIKMUM UYMHOM YCi YIACHMKM BIAHOCWMH ITOBMHHI MTOBOAMUTHCS, AASI TOTO IJOO
SIKHAPIKPAIe 3AIVICHUTI CBOL ITpaBa 1 BUKOHATM HAASKHO CBOI ODOBSI3KW; L€ IIPUKAAA
TOTO, SIKUM IMHOM HEOOXIAHO GYAYBATM IIPABOBI BIAHOCMHM Y ACMOKPATUIHOMY CYCIHAb-
CTBI, B SIKOMY IIPABO OAHIET 0COOM 3aKIHUYETHCS TaAM, A€ TIOUMHAETHCS IIPABO 1HIIIOT 0CO0M,
YMOBHO — <HIC AO HOCa», TODTO IOBara A0 IIpaB IHINOI AIOAMHN Ma€ GYTH TIEI0 HOPMOIO,
SIKY CXBAAIOIOTH 1 CYCITIABCTBO, 1 AEPJKaBa, 1 OKPEMI I'POMAASIHN Ta OpraHisauil, sSIK1 BOHU
cTBOPIOIOTh. HOopma — 1€ TakosK IpaBmMAO Um IIPUIINC, SIKMIA Al€ Y IIeBHIN cepl 1 Bumarae
CBOTO BUKOHAHHSL'Y Y TAKOMY KOHTEKCTI MAETHCSI HEe AMIIIE ITPO 3MICT CaMOl HOPMI TIpaBa,
SIKe Ma€ OyTM IIPaBMAOM HAASIKHOL MOBEAIHKM, are 71 GOPMOIO, B SIKIV BTIAIOETHCS LeW
3MICT; MOYKHA CKA3aTH, IJO HOPMA € BASKAMBOIO AASI CYCITIABCTBA ITPABOBOIO 1HGOPMAILIETO.
«[Tncane paBo», sIKe BTIAIOE B JKUTTSI HOPMY ITpaBa 1 IIOEAHYE T1 3MICT 3 MOBHOIO pOPMOIO

8 €pmoneHko A. M., OTtpewko H. B., Kotaneiuyk C. M., XXenaesHsk M. I, lweHko O. C., Mipow-
HuyeHko M. M., bineubknit B. C. Hopma. EHumknoneaisa CyyacHoi YkpaiHu 1y 30 T. / peAKOA.:
I. M. A3toba, A. |. XXykoBcbkui, M. T. XXeAe3HsiK Ta iH. KWiB : IHCTUTYT eHUMKAONEAUUYHMX AOCAI-
MkeHb HAH Ykpainu, 2023. T. 23. (Bnepuue onybaikoBaHo 2021). URL: https://esu.com.ua/
article-74024 (pata 3BepHeHHsA: 11.01.2026).

® CAOBOTBIp. EAEKTPOHHMI MPOEKT. MaiaaHUMK AAS MOLYKY, OBroBOPEHHSA Ta BiABOPY BAYUYHMX
BIANOBIAHMKIB A0 3ano3mueHux caiB. URL: https://slovotvir.org.ua/words/norma (pata 3Bep-
HeHHA 11.01.2026)..

10 €pmoneHko A. M., Otpewwko H. B., Kotaneiuyk C. ., XenesHak M. I., lweHko O. C., MipoLu-
HUueHko M. M., Bineupkuit B. C. Hopma. EHumkaoneaina CydacHoi YkpaiHu :y 30 T. / PEAKOA.:
I. M. A3toba, A. |. XXykoBcbkuii, M. T. )XeAne3HsiK Ta iH. KWIB : [HCTUTYT eHLMKAONEAUUYHUX AOCAI-
MkeHb HAH Ykpaitu, 2023. T. 23. (Bnepiue onybaikoBaHo 2021). URL: https://esu.com.ua/
article-74024 (pata 3BepHeHHA: 11.01.2026).
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BUPA3y, CTa€ IIPUIIACOM, SIKUI BIAOOPasKae MOSKAMBICTD ITepeAadl HeoOXiAHOI 1HpOpMAaLil
IIPO 3MICT HOPMU Y HaMeeKTUBHIIIN 1 6araTopa3oBo mepeBipeHin Gopmi MUcbMOBOTO
BTIACHHSI MOBHMX KOHCTPYKUINM. Hopma — e Takosk TepMIH AASI ITO3HAYSHHSI IIEBHOI Xa-
PAKTEPUCTUKI AOIYCTUMOTO AlamasoHy'' — ycepeaHeHOro abo CepeAHbOCTATUCTUIHOTO
HOPMAABHOTO OYIKYBAHOTO ePeKTY Bi I1 3aCTOCYBaHH. Takuil ycepeAHeHMi cepeAHbOCTa-
TUCTUYHWMI BaPIaHT BIALITYKYETHCS Ij€ HA MOMEHT CTBOPEHHS HOPMW IIPaBa 1 IIOAAABIIIOTO
T1 3aKPIIACHHS ¥ 3aKOHOAABCTBI, 1, SIKIJO yce 3pOOACHO BIPHO, TO HOpMa CTaHe B3ipLem
IOPUAMYHOL TeXHIKWM 1 AOTPUMAHHS KYABTYPU IIPABOBOL TEPMIHOAOTII, IO AO3BOAMTD Ha-
ACSKHVAM YMHOM 320€3IIeUNTI HAACSKHMIL PIBEHb IIpaB 1 000BSI3KIB yCim cyO’eKTam IIpaBo-
BIAHOCMH, HAAIHO 3aXUCTUTU 1X Y Pa3l HOPYIIEHH.

B gacn Bivizy, sika BiaGyBaeThes B YKpaiHi Bjke 12 pOKiB, MOYKHA TIOIYTH BUCAOBAIOBAH-
H{, SIKe ICHYE Y BIVICBKOBIN CIIpaBi, IIPO Te, IJO KOKEH HaKa3 Mae OyTw BIAAAHWMV TaKMUM
YMHOM, IJOO He BUKAMKATH SKOAHWUX CYMHIBIB ¥ TIOTO 3MICTI 1 PO3YMITHCS 3 aO6COAIOTHOIO
SICHICTEO TMMM, AO KOTO BiH 3BepHEHMA. K10 IhOro He AOGMTICS, TO MOSKHA GYTI BIICBHE-
HIUMW, I1JO HaKa3 OyAe CIIPUMHATHI HEBIPHO, a IJe O3HAYa€ — 1 HeBIPHO BUKOHAHM a00 He
BUKOHAHMV B3araal. Taxk camo 1 3 HOpMOIO ITpaBa — HEeOOXIAHO IIPAarHyTH AO MAKCUMAABHOL
9UCTOTH 11 3MicTy 1 popmu, B SIKIN BoHA BTiaeHA (IIpuIACy), 1job VHUKHYTH HebaKaHmx
PI3HOYMTAHD 1 OSIBY IIPOTAAMH Y IIPABL.

3araAbHOBMU3HAHOIO 1 IIPIOPUTETHOIO Y CYYACHOMY LJUBIABHOMY IIPaBl BBAYKAETHCSI TEO-
Pl IIPO ABOCA@MEHTHY CTPYKTYPY UMBIABHO-IIPABOBOI HOPMM, KA HE MICTUTh KOHKpPET-
HUX MOAEAEV ITIOBEAIHKM AASI YIACHWUKIB LMBIABHWUX IIPABOBIAHOCMH 1 TPAAMUINMHO CKAA-
AAETDHCS 3 TIIIOTE3M 1 AMCIIO3NUIII, B SIKMX He 3aKPIIIAIOIOTHCSI KOHKPETHI ITpasa, 000B’I13K1
Ta 3a00pOHM, a OTIKE, CAMe TAKy CTPYKTYPY MU CIIOAIBAEMOCST 3HANTH 1 Y HOPMaX, SIK1 pe-
TYAIOIOTD BIAHOCWMHWM 1HTEACKTYAABHOL BAACHOCTI, TOOTO TaKMX, SKI 3HAXOAATHCA y cdepi
AIT IIPMBATHOTO IpaBa. MIK TuM, cepes HOPM LMBIABHOTO IIPaBa MO>KHA BUPISHATH Tak
3BaH1 BIAIIPABHI HOPMU, HOPMU-3ACAAN, HOPMU-IIPUHIUIIN, BU3HAYAABHO-YCTAHOBY1 HOP-
MW, HOPMU-ACPIHILIT, HOPMHU-IIPE3YMIILIT, HOPMU-TIPEIOAMIIT, HOPMU-PIKIJIT, HOPMHU-
$iapTpu 1 cmucTemosbepirarodl Ta CUCTEMOCIIPOINYIOUl HOPMH, OIE€PATHMBHO-IOIUPIO-
BaAbHI (AOTOMIKHI, po3nopsiaul) Ta KoAisiviHi yusiasHO-TIpaBoBi HOpMn'2 Kaacudixaris
TaKMX HOPM BIAOYBAETHCS 3 YPAXyBAHHSM II€peBar TOL Ui 1HIIOL SIKOCTI, IO, SIK MOYKHA
HIEPECBIAYMUTICH, MAE MiCLe 1 AASI IIPUBATHO-IIPABOBUX BIAHOCHMH 1HTEAEKTYaABHOI BAAC-
HOCTL. HamBIAOMIIIIMM TTOAIAOM, KOPIHHSI SIKOTO CSITA€ HAMAABHIIIMX YaCIB, € IOAIA HOPM
IIpaBa Ha IMIIEPATMUBHI 1 AUCIIO3UTUBHI, IJO IOSCHIOETHCS HEBIJYXAIOUMMM 71 AO HAIINX Ya-
CIB AMCKYCISIMM IJOAO TAOTO CYTHOCTI 1 3HAYCHH, 1 SIKI TIOTAMOMATACH Y TT€PIOA OHOBACHHS
UUBIABHOTO 32KOHOAABCTBA, 30KpEeMa IJOAO POPMYAIOBAHHST HOPM 3aTAABHUX ITOAOYKEHb
1 OKpeMMX IHCTUTYTIB IIpaBa IHTEACKTYaABHOI BAACHOCTL

11 KoxaHoBcbka O. B. LiuBiAbHO-NpaBOBa HOpMa sik 3araAbHOOHOB'A3KOBE MPABUAO MOBEAIHKH,
AK iHdopMaLif i pe3yabtaT TBOPYOCTI. BicHMK HaLioHaAbHOI akapeMii npaBoBUX Hayk YKpaiHu.
2018. Ne 2 C. 142-155 URL: https://visnyk.kh.ua/web/uploads/pdf/%D0%92%D1%96%D1
%81%D0%BD%D0%B8%D0%BA_2_2018_%D0%B6%D1%83%D1%80%D0%BD%D0%B0%D
0%BB-142-155.pdf

12 PomaHiok f. M. Mpobaemu 3acToCyBaHHA LMBIABHO-NPABOBUX HOPM Y LMBIABHOMY CYAOUMHCTBI
Ykpainu : aBToped. AuC. ... A-pa topuA. Hayk : 12.00.03 «UuBinbHE NpaBo i UMBIABHUIA NPOLEC;
ciMelnHe npaBo; MiXXHapoAHe NpuBaTHe npaBo». Kuis, 2016. 38 c.
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II. ImmepaTwBHI i AMCIIO3UTUBHI HOPMU K sBUIJe 3'SIBUAUCI B IEPIOA PUM-
CHKOTO IIpaBa, 1 came B L€V IepioA IPUBATHO-IIPABOBI HOPMM CTAAM IIOAIASITUCS Ha
jus cogeus (immepaTusHO-TIPaBoBa HOpMa) Ta jus dispositivum (AMCIIOSUTHMBHO-TIPA-
BoBa HOpma). [Topyurerns: HOpM 060X BMAIB BBASKAAOCH HEIIPUITYCTUMMUM 1 TSTAO 32
c0b0I0, 30KpeMa SAKIIO MUIIAOCS IIPO AOTOBIP, OTO HEAITICHICTH B Liromy abo, SK pe-
3yABTAT, — 3aCTOCYBAHHS IIeBHOI CAHKII1 Ta 1HLI HeraTnBHI HacAlAKn. [Tpn gpomy 06-
MESKEHHSI CBOOOAM AOTOBIPHWMX ITPABOBIAHOCHMH, SIK1 CIIPUIMHSIAM HOPMU jus COgeus,
6yan HacAIAKOM 3a00POHHMX, BAAAHWMX YW HETATUBHUX ITPABOBUX IIPUIINUCIB, ¥ TOM Yac
SK BIACTYIIACHHS BiA AMCIO3UTMBHMUX HOPM BBASKAAOCS IPUMHATHUM, OCKIABKM cama
IIPUPOAA TAKMUX HOPM BOAYaAaCh y BCTAHOBACHHI ITPABUA HA BUIIAAOK X IIPUMHSTTS
32 3aMOBYYBAHHSIM CTOPOHAMMU AOTOBOPY. BTiM, MyCUMO IIAKPECAUTH, IJO BIAHECSHHS
AMXOTOMIT IMIIEPATUBHUX 1 AUCIIO3UTUBHMUX HOPM AO 4aciB PMMCHKOTO IIpaBa He IO-
BUHHE 3aTbMaPUTH 3A00yTKM HayKoBol mpaBHUIOl AYMKM XIX—XX cTOAITH, KOAM PO3-
[T0YAAACS IIMPOKA KOAMPIKALIIS IPMUBATHOTO IIpasa 1 6yA0 3aIIPOIIOHOBAHO I'PYHTOBHI
KAacuPikamgil HOpM Ipasa, IPUBATHOTO IIPaBa 30KpemMa. BaskAMBO 3a3HAYNUTM Y KOH-
TEKCTI OCTAHHBOTO 3ayBa’KEHH:, IJO 3TIAHO 3 BITYM3HAHMMM AOCAip>KeHHAMM: «Ha
BIAMIHY Bis 0araThOX IHIIMX IMBIADHO-IIPABOBUX IHCTUTYTIB, TAKMX SIK PEUOBE IIPABO,
3000B’s13aAbHE ITPABO, CIIAAKOBE ITPABO, OCHOBM SIKUX OYAW 3aKAQACHI IJ€ B PUMCHKOMY
IIPUBATHOMY IIPaBi, IPABO IHTEAEKTYAABHOI BAACHOCTI IIOYaA0 POPMYBATUCS 3HATHO
misgime — anme y XVII=XVIII cToAITTAX, KOAM B OKpeMux KpalHax OyAm IpMitHI-
Ti nepuri 3akoum y chepi aBTopcrKoro mpasa i mpasa Ha suHaxia»."® V 3B’13Ky 3 gum
AKTYaABHMUM OYAO 1 3aAMINAETHCS MUTAHHS IJOAO IOPUAMUYHOI IIPUPOAM HOPM IIpaBa
IHTEACKTYAABHOI BAACHOCTI 1 HAAEKHOCTI IX AO BAAAHMX 20O AO TaKMX, JO HAAAIOTH
BUOIP, MOSKAMBOCTEN. BUPIIIEHHS AAHOTO NMMUTAHHA IJOAO KOHKPETHMX HOPM IIpaBa
IHTEAEKTYaABHOT BAACHOCTI 3 TOUKM 30PY IX IMHEPATUBHOCTI UM AMCIIO3UTUBHOCTI Ma€
KOHIJEIITYaAbHE 3HAUCHHSI AASI TOAAABIIIOTO AOCAIAYKEHHSI IIPaB 1 00OB’SI3KIB yIaCHMKIB
TAKMUX BIAHOCHH, 320e3IeYeHHsI X HAA€KHOI OXOPOHM 1 3aXUCTY.

Po3BUTOK AMXOTOMIT HOPM IIpaBa CKAAAAE OKPEMY AAHKY AOCAIASKEHb fK § Teopil
IpaBa, TaK 1 B IIpaBi IPUBATHOMY, TOMY 3a3HAYMMO AMIIE, IIJO YKPATHChKA ITPABOBA CH-
cTemMa HAACSKUTD AO CUCTEMM KPalH KOHTMHEHTAABHOTO IIPaBa, a TOMY Mae crregudiky,
SIKA TIOASITAE § BUKOPUCTAHHI 3aKOHOAABLJEM CUCTEMM IIPABOBUX IIPUIIUCIB IIepeAyCcim
B abCTPaKTHMUX pOPMYAIOBAHHAX IMcaHmx akTis. Tax, LIK Vkpaluwu, gaxumit € 6asosum
IIPUBATHO-IIPABOBUM aKTOM IIPUBATHOTO IIPABA, MICTUTH K IMIIEPATUBHI, TAK 1 AMCIIO-
3UTWUBHI HOPMI PI3ZHOTO BUAY.

LIK VkpalHn BKAIOYA€ TAKOK TaK 3BaHI CIIeL1aAl30BaHl HOPMW, SIKI HE MEHIIT BaSKAU-
Bl AAq chepr IpaBa IHTEAEKTYAABHOI BAACHOCTI, OCKIABKI BOHW BCE OIAbBINE 3HAXOAATH
CBOE 3aKPIIIACHHS y CIICLIaABHMX HOPMATWUBHMUX aKTAX, IPUMHATUX ¥ PO3BUTOK HOPM
LUK Vkpalaw, 1 HuHI X HaMIEPIIMM IPU3HAYCHHSIM € BIAIIOBIAHICTD ITOAOSKEHHIM MIK-
HAPOAHMX AaKTIB, 3HAYHA KIABKICTH SIKMX Ha CHOTOAHI ByKE IMIIAGMEHTOBAHA BepXOBHOIO

13 AkybiBCcbkui |. €. NpobAeMU HabyTTs, 3AIMCHEHHSA Ta 3aXMCTy MalHOBUX NPaB iHTEAEKTYaAbHOT
BAACHOCTI B YKpaiHi : AuC. ... A-pa topuA. Hayk : 12.00.03 «LlMBinbHE NpaBo i LMBIABHWIA MPOLEC;
cimeliHe NpaBo; MiXXHapoAHe npuBaTtHe npaso». AbBiB, 2019. C. 50. URL: https://law.Inu.edu.
ua/wp-content/uploads/2019/12/dysertatsiia.pdf (aata 3BepHeHHs: 11.01.2026).
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Paporo Vxpaluu 1 € 4acTMHOIO HALJIOHAABHOTO 3akOHOAaBcTBa.!* Taka cmeniaaisarpis
3aKOHOAABCTBA y chepl IpaBa IHTEACKTYaABHOI BAACHOCTI CITPSIMOBAHA TAKOXK Ha OI1ABII
IIBUAKMI 1 MAKCUMAABHO e(PEeKTMBHWMI IIPOLeC MOro apanTamil 13 3aKOHOAABCTBOM
€sponericekoro Corosy.’ «YmoBoo epekTMBHOI imraemeHTayil YIoAM 1po acoyiaiiio,
aAanTamil 3aKOHOAAQBCTBA € BCTAHOBACHHSI Ta IPUMHATTSI AO YBarW CYKYIIHOCTI
Hopm mpaBa €C, pimens Cypay €C Ta HOpM 3aKOHOAABCTBA Aepskas-uaeHiB €C, 1o
3abe3neuyroTh GYHKLIOHYBAHHS BIATIOBIAHMX 1HCTUTYTIB OXOPOHM IIPaB IHTEACKTYaABHOL
BaacHOCTL [ Tpn peaaisawil Yroam Ipo acomiayiro iCTOTHUM € 3aIIPOBAAYKEHH OAHAKOBOTO
3 €C mpaBOBOrO PEKMMY IJOAO OXOPOHWM Ta 3aXMUCTY IIPAB IHTEACKTYAABHOI BAACHOCTI
B PaMKax IOTAMOACHOL 71 BCCOXOIAFOIOUOT 30HM BIABHOI TOPriBal MibK Vkpainor ta €C,
a TAaKOJK peaAlsamil 1iAl acomiagil 3 MATPUMKI 3yCUAD YKPalHM CTOCOBHO 3aBEPIICHHS
IIEPEXOAY AO AIIOUOT PUHKOBOI €KOHOMIKM, ¥ TOMY YMCAL IITASIXOM IIOCTYIIOBOI aAQITalil 11
3axoHoAaBcTBa A0 acquis €C (c1. 1 Yroam)»1¢

OckiabKkM YKpalHOIO Y JbOMY HAIIPSIMKY 3AIVCHEHO Ha CHOTOAHI PETEABHY 1 BCCOCSIIKHY
3a HAIPSIMKAMM 1HTEAEKTYaAbHOI BAACHOCTI poboTy, po3pobHmkm oHOBAcHO! KrHmrm
geTseprol LIK VKpalHn HOMITHO CKOPOYYIOTH KIADKICTD 1 Y3araAbHIOIOTD, YTOYHIOIOTH
3MICT HOPM, SIKI PETyAIOIOTH BIAHOCMHM IHTEAEKTYAABHOI BAACHOCTI, 3aAMIIAIOUM 33
KOAMQPIKOBAHMM aKTOM IPUBATHO-IIPABOBOTO CIIPSIMYBAHHS II€PEBASKHO, abO HaBITH
BUKAIOUHO, POAb aKYMYASITOPA IPOBIAHMX 1AM 1 IPUHIMIIB, YCTAACHMX ab0 HamOiAbII
AKTYaABHMX 1 AAAIITOBAHMX AO 3aKOHOAABCTBA €C 1O3NUIJin.

[AnbImmit anaais MOHATH «IMIICPATUBHWUI» 1 «AUCIIO3UTUBHWMI» 3aBSKAU IIPUBOAUTD
AOCAIAHMKIB AO HEOOXIAHOCTI BM3HAYMTUCH 13 KATETOPLIMM IIyOAIYHOTO 1 IIPUBATHOTO,
a 3BIACM — TAKO3K ITYOAIYHWMX 1 IIPUBATHUX 1HTEPECIB, OCKIABKI BIAOMO, I1JO IATPUMAHHS
basaHCy IIyOAIYHMX Ta IIPUBATHWUX IHTEPECIB ¥ LUMBIABHOMY OOOPOTI BMMAra€ CTBOPEHHS

4 AumB. Hanpukaaa: Directive 2006/116/EC of the European Parliament and of the Council of
12 December 2006 on the term of protection of copyright and certain related rights (codified
version) // Official Journal of the European Union. 2006. L 372. P. 12-18. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:32006L0116 (paTa 3BepHeHHs: 27.02.2026).
Directive 2011/77/EU of the European Parliament and of the Council of 27 September 2011
amending Directive 2006/116/EC on the term of protection of copyright and certain related
rights // Official Journal of the European Union. 2011. L 265. P. 1-5. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:32011L0077 (paTa 3BepHeHHSA: 27.02.2026).
Directive 2006/116/EC of the European Parliament and of the Council of 12 December 2006
on the term of protection of copyright and certain related rights. // WIPO Lex. URL: https://
www.wipo.int/wipolex/en/legislation/details/23486 (pata 3BepHeHHs: 11.01.2026).;
Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on
rental right and lending right and on certain rights related to copyright in the field of intellectual
property (codified version) // Official Journal of the European Union. 2006. L 376. P. 28-35.
URL: https://eur-lex.europa.eu/eli/dir/2006/115/0j/eng (pata 3BepHeHHs: 11.01.2026).

15 Yropa npo acoujauito MiX YKpaiHoto, 3 OAHIET CTOPOHM, Ta EBponencbknum Coto3om, EBponent-
CbKMM CMiBTOBAPMUCTBOM 3 aTOMHOI eHeprii i iXHIMKU AepXaBaMWU-UNEHAMU, 3 iHLLOI CTOPOHM.
MiXXHapoAHWUI AOKYMEHT Bip 27.06.2014 p. Ne 984_011. URL: https://zakon.rada.gov.ua/
laws/show/984_011#Text (aata 3BepHeHHA: 10.01.2026).

16 KoHuenuia oHoBAeHHS LIMBiABHOrO Kopekcy YkpaiHu. Pekoandikallis UMBIABHOIO 3aKOHOAAB-
cTBa Ykpainu, Kuis, 2020 pik. - 134 c. URL: https://www.rada.gov.ua/files/kontseptsiia.pdf
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TaKOTO MEXaHI3MY IIPABOBOTO PEIYAIOBAHHS HEMAVHOBUX 1 MaViHOBUX BIAHOCHH, § SIKOMY 6
He KOH(QAIKTYBAAM IIPUHLIMUII CTAOIAPHOCTI 3aKOHOAABCTBA Ta O0'€KTMBHA HEOOXIAHICTH
VIOTO 3MIH 3 METOIO BPaXOBYBATM BECh KOMIIAEKC ITOTPeDd CYCINIABCTBA 1 OKPEMMX TAOTO
YACHIB HA TOMY YW IHIIOMY eTar icTOpMYHOro po3suTky. OTske, 3a3HadeHi obCTaBMHM
3YMOBAIOIOTH 1y mepcrieKkTmsi peryatorounii srans LK VkpaTan sx xoandikosaHoro axry,
SIKWVA CITMPAETHCS HE AAIIIE Ha AMCIIO3UTUBHI, AA€ T 3HAYHOIO MIPOIO Ha IMITEPATUBHI HOPMMU,
SIKI TIOBMHHI BMKOHYBATMCSI yCIMa YIACHMKAMU LMBIABHMX IIPABOBIAHOCKH, OI1ABIIICTB
axrux nepepbadeni Kunroro yerseproro LUK Vkpatan. Lle sKoAHMM 9mHOM He 11036aBAse
VYACHUKIB ITPABOBIAHOCHMH IHTEACKTYAABHOI BAACHOCTI IIIMPOKO BUKOPUCTOBYBATHU
AVCITO3UTUBHMUM METOA IIPMUBATHOTO IIPaBa, a TAKOK CIMPATUCS Ha IIePeBaru, SKi HeCyTh
y cob1 AMCITO3UTMBHI HOPM, IO CIIPSIMOBAHI HA BUSIB 1IXHBOI BOAL 1 HAAQIOTH MOYKAMUBICTB
BUOOpY MIK BaplaHTamu AlVi, 3aIIPOIIOHOBAHWMM 3aKOHOAABLIEM 1 OOYMOBACHWUMM
00CTaBMHAMM AUCTIO3UTUBHUMIM HOPMAMMU.

[IJoao Hopm Kumrmn gerseprotl LUK Ykpalun, mopisHsapHa TabAMIIL SKOT po3MiljeHa
Ha odiginuomy caiiti BP Ykpaiun!’, To 1x aHaAi3 AOBOAMTD HEMOYKAMBICTD Y G1ABLIOCTI
BUITAAKIB 3 aOCOAIOTHOIO BIIEBHEHICTIO BMUOKPEMUTW BUKAIOYHO IMIIEPATMBHI 4
AVUCIIO3UTMBHI HOPMM. Takmm 9MHOM, 3MICT TeKCTy OIABIIOCTI 3 HMUX TATHE 3a COOOIO
HEOOXIAHICTD AOTIIHOTO, TEOAOTTIHOTO, ACKCHIHOTO Ta 1HIIIOTO TAYMAYCHH L. SBIACH EAMHOIO
MOSKAMBICTIO 3PO3YMITH XapaKTeP HOPMWM IIPaBa IHTEACKTYAABHOI BAACHOCTI 1 OCSITHYTHU
IX IIPaBOBY IIPUPOAY € 3aAVYCHHS AO TAYMAYCHH: TAKMUX HOPM IIpaBa CYAY, K Oprasy,
SIKMTA MO>KE HapaBaTH OPILIMIHI TAYMAYCHHS 1 3 YPAXYBAHHAIM OCODAMBOCTEN KOHKPETHUX
crrpas, crregnika 1 CKAAAHICTD SIKMX He IOTPeOYIOTh HUHI AOBEACHHS. AO cAOBa, TOAIGHI
IpobAeMI 3yCTPIYAIOTHCS SIK ¥ IIPABOMY CTOBIII TAOAMIJ, TaK 1 B AIBOMY, A€ PO3MIIIEH]
nopmn unuHoro LK Vkpalan. OtTske, KOAM MM BEAEMO MOBY IIPO HOPMU CY4aCHOTO
IIpaBa IHTEAEKTYaABHOI BAACHOCTI Ta 1XHINM BIIAMB Ha PETYAIOBAHHS IIPUBATHUX BIAHOCUH,
TO TYT 13 BIEBHEHICTIO MOSKHA CKa3aTU TIABKM OAHE — IIJO BIAHOCHMHWM IHTEAEKTYAaAbHOL
BAACHOCT1 HEMOSKAMBO BPEIYAIOBAT AMIIIE 32 AOIIOMOTOIO AUCITO3UTMUBHUX HOPM, SIKUMU
3aKPIMAIOETHCST ALSIABHICTD CYO’E€KTIB IIPMBATHOTO IIPABA; BASKAUBUM € TAKOK CTBOPEHHS
IMIIEPATUBHUX HOPM, SKI ITOKAMKAHI IIOEAHYBATM Y COOL OIABLI, HIK KOAUCH PAHIIIIE,
IHTepeCcH AEP>KaBy, IPOMAASIHCBKOTO CYCIIABCTBA 1 OKPEMMX OCI0, HaMBasKAMBILIMMM
cepeA SIKUX € TBOPLI B IIIMPOKOMY CEHCI IIbOTO CAOBA.

Ile IOSACHIOETBCS PIAOM SABHMX 1 meHIIN HaoyHmx Ipuuni. Ilepeaycim, Koncrnryyisa
Vxpalun Bu3HAYaE BIATIOBIAAABHICTD AEPSKABM IIEPEA AIOAMHOIO 332 CBOIO AISABHICTD
1 IIPOTOAOLIIYE CBOIM TOAOBHMM OOOB'SI3KOM YTBEPASKEHHSI Ta 3a0€3IeIeHHSI IIPaB 1 CBOOOA
soanan (4. 2 cr. 3 Koneruryyil Yxpainn), a B cr. 41 Koneruryyil Yxpainn 3akpinaeHo
IIPaBO KOJKHOTO BOAOAITW, KOPWUCTYBATHUCSA 1 PO3MOPSIASKATHUCA CBOEIO BAACHICTIO,
Pe3yAbTATAMM CBOET IHTEAEKTYAABHOI, TBOPUOL AlsgapHOCTL Ilpm 1rpomy rpomapsHam
rapaHTYETHCSI CBOOOAA AITEPATYPHOI, XYAOSKHDBOI, HAYKOBOI 1 TEXHIYHOI TBOPYOCTI, 3aXMUCT
IHTEAEKTYaAbHOI BAACHOCTI, IXHIX aBTOPCHKMUX IIPAB, MOPAABHMX 1 MATEPIaAPHUX IHTEPECIB,
IJO BMHWMKAIOTh y 3BSI3KY 3 PISHUMWU BUAAMIM IHTEACKTYAAbHOI AlfabHOCTL Koskumii

17 MopiBHAAbHA TaBAULIA A0 NMPOEKTY 3aKoHy YKpaiHu «Mpo BHECEHHA 3MiH A0 LIMBIABHOTO KOAEK-

Cy YKpaiHu y 3B’A3KY 3 OHOBAEHHAM (pekoandikaLieto) NoAOXeHb KHUMK yeTBepToi». [poekT
AAS TPOMAACBKOTO 06roBopeHHs 2025p. OdiuiiHuin noptan BepxoBHoi Paan Ykpainu. URL:
https://www.rada.gov.ua/files/knyga4.pdf (aata 3BepHeHHs: 10.01.2026).

14 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



BUAM HOPM ITPABA IHTEAEKTYAABHOI BAACHOCTI YV LIK YKPATHIA

TPOMAASHVMH MAa€ IPABO HA PE3YABTATHM CBOEL IHTEACKTYAABHOI, TBOPUOI AISABHOCTI,
HIXTO He MO>KE BUKOPMCTOBYBaTH abO MOIIMPIOBATH IX 6€3 TIOTO 3TOAM, 32 BUHSITKAMN,
pcranoBaeHMMM  3akoHOoM» (cT. 54 Komermtymil Vipaimm!®). Sk 6aummo, pepskara
MO>Ke BTPYTUTWUCH y IIPUBATHI BIAHOCKMHW, BKAIOYMBIINM AO CKAAAY IIPUBATHOIIPABOBOTO
IHCTUTYTY IHTEAEKTYAABHOI BAACHOCTI IMIIEPATMBHI ITPABOBI HOPMM 1 HABITH 3aCTOCYBATH
3a HeoOxiaHOCTI immepatus. Y 4. 3 cr. 418 LIK Vkpainum Oyaa 1 3aAMIIAETHCS IPAKTUIHO
HE3MIHHOIO HOPMA, SIKa € BIAOOPaKEHHSIM 3rapaHMX KOHCTUTYLUIMHWUX HOPM,
1 cpOPMYABOBAHA BOHA HA ITOYATKY YITKO K IMIIEPATMBHA 1 TIADKM HAIIPUKIHII MICTUTB
VTOYHEHHS ILJOAO BMHATKY 13 1poro mpasmaa: «3. IlpaBo iHTeAeKTyaAbHOI BAACHOCTI
€ HenopyiHMM. HixTo He moyke OyTm 11030aBACHMI IIpaBa IHTEACKTYAABHOI BAACHOCTI
i (B OHOBAeHOMY BapianTi — ab0) OOMESKeHWMil y TOro 3AIMCHEHHI, KPIM BUIIAAKIB,
nepepbadeHnx (BIAIOBIAHO — BM3HAYCHNX ) 3aKOHOMY.

OTsKke, IpMBaTHI IPABOBIAHOCHMHM IHTEACKTYAABHOI BAACHOCTI 3aCHOBAHI He AMIIIE Ha
IIPUBATHUX IHTEpECaX OKPEMUX CY0’€KTIB; B TOV SKe 4ac Ha AMHAMIKY IMX BIAHOCUH CYTTEBO
BIIAMBAIOTH ITYOAIUHI IHTEPECH, SIK1 ¥ ITOEAHAHHI 3 IIPUBATHUMM 3AIACHIOIOTD CIIeLI(pITHmMii
BIIAMB HA AISABHICTD VIACHWMKIB WX BIAHOCUH, @ OKPeMi SBUIA IHTEACKTYAABHOIL, ¥ TOMY
9UCAL TBOPUOI, AISIABHOCTI, GOPMYIOTD LIAICHY CUCTEMY IJHOTO THCTUTYTY.

Hermnepeciuamm, SIK My IEPEKOHAANCE, € 1 ACPSKABHUI IHTEPEC § HAACSKHOMY PO3BUTKY
TaKMX CYCIIABHMX BIAHOCMH. MO>KHA cKRa3aTH, IJO CIiAbHA pobOTa ACPSKaBH, CYCIIABCTBA
1 oKpemux ocib poromarae epeKTUBHO HE AMIIIe OXOPOHATH, aAe 7 3aXMIJaTu IIpaBa Ta
IHTEpeCcH YYaCHMUKIB. Yce HABEACHE AOBOAUTD, IJO CYCIIIABHI BIAHOCMHM, SIKMM IIPUCBSIYCHA
Isl CTATTS, HaVKpalje BPEryAbOBAHI Y CBOEMY 3MICTI, KOAM WAETBCS IIPO IOEAHAHHS
IIPUBATHNUX 1 IIyOATIHMK IHTEPECIB, BUMATaIOTh OOOB’SI3KOBOTO HOPMATUBHOTO OPOPMACHHS
1 MAKPECAIOIOTh HASIBHICTh OO'EKTMBHMX ITIACTAB AASI BKAIOYCHHSI AO CKAAY LMBIABHOTO
IIpaBa IMIIEPATUBHIX IIPABOBMX HOPM Chepr IHTEACKTYaAbHOI BAACHOCTL I Tpm ypomy caip
BPAXOBYBATH, IJO IMIICPATUBHI HOPMWM IIYOAIIHMX TaAy3€T IIPABa BIAPISHSIOTHCS IIEBHUM
YUHOM BIA TAKMUX Y IIPUBATHOMY IIPABI SIK 32 CIPSIMOBAHICTIO PETYAIOBAHHS, TaK 1 B CEHCI
IIPOLICAYP 3AIVACHEHHS 1 3aCTOCYBAHH L.

3a3HAYMMO TAKOK AAS IOPIBHSHHSA, IO AMUCIIO3UTMBHI HOPMM IHTEACKTYAABHOL
BAACHOCTI BPETYABOBYIOTH PI3HI BapiaHTWM IIOBEAIHKM YYACHWMKIB TAKMX BIAHOCWH, SKI
BUHMKAIOTH HA IIACTAaBI IOPUAMIHOL PIBHOCTI, IHIL[IATUBH, SIKY IIPOSIBASIIOTH CTOPOHW; BT1M,
AMIIIE AVCIIO3UTMUBHWUX HOPM HEAOCTATHDBO, IJOO CTBOPUTWM HAAINMHY CHUCTeMy, fKa O He
AOIIYCTMAA IOPYIICHHS 3aKOHHNUX IIPAB T IHTEPECIB YIACHNMKIB TAKMX BIAHOCUH, 30Kpema
THUX, SIKI CTAHOBASITD IIPEAMET PETYAIOBAHHS LJMBIABHOTO IIPaBa.

3BiACH, SIK ITPOMISKHWMI BUCHOBOK, MOYKHA 3a3HAYNUTH, IJO IIPUBATHE 3AKOHOAABCTBO
y CBOIVL OCHOBI CIIMPAETHCS HA AUCIIO3UTUBHIUI METOA IIPABOBOTO PEIYAIOBAHHS, are Gpop-
MYETBCSI HE AMIIIE Yepe3 AUCIIO3UTMBHI, aAe Vi Yepes iMIepaTUBHI HOPMM, CTBOPIOIOYNM
Y3IOASKEHY TaPMOHINHY CUCTEMY, SIKY IHKOAM HA3MBAIOTh CUCTEMOIO «CTPUMYBAHb 1 I1epe-
Bar» 1 siKa AO3BOASIE OYTI BIIEBHEHUM Y CTAOIABHOCTI IMBIABHOTO 00OPOTY.

III. HayxoBi mpobaemn icHYBaHHS 1 3aCTOCYBaHH: iMIIEpATHBHMUX LUBIABHO-ITPABOBUX
HOPM Y cdepi IpaBa IHTEAEKTYaABHOI BAACHOCTI — B LJEHTPI YBaru Po3poOHMUKIB ITPOEKTY

18 KoHctutyuia YkpaiHW. 3akoH YkpaiHu Bia 28.06.1996 p. Ne 254k/96-BP. URL: https://
zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text/ (paTa 3BEpPHEHHSA
10.01.2026)
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Kunrn gerseproil LIK Vkpalam 1 psiay HAyKOBLB, cepep SKMX MosKHA HaspaTi: | B. Bene-
Ankrosy, I. A. Aikoseoky, €. O. €scturaeeesa, FO. M. Karminy, A. M. Koaoais, . M. Pomanzo-
Ka Ta PsIA IHIIMX. AKTYaABHICTD IIMTAHHIO HAACSKHOCTI IMITEPATUBHMUX LJMBIABHO-ITPABOBMUX
HOPM Y cdepl IrpaBa IHTeACKTYaABHOI BAACHOCTI AO IIPABOBMX 3aCO0IB 1 IIPaBOBOrO Peryas-
TOPa HaAA€ HEOOXIAHICTD GOPMYBAHHS Ha CYJaCHOMY eTalll OHOBACHHS IJUBIABHOTO 3aKO-
HOAQBCTBA YCIET BIAITOBIAHOI HOPMATMBHOI 0asn 1 HOPMATUBHO-IIPABOBUX MEIK, SIK1 O cTH-
MYAIOBAAM YIACHUKIB LIMX BIAHOCUH AO ITPABOMIPHOI IIOBEATHKN. 3BEPHEMO Y 3B’I3KY 3 LIUM
yBary Ha micye, sgKe BiaBeAeHO B rpoekTi Kumrn gerseprol LIK Vikpalun immepaTmBHMUM
HOPMaM, 1 SIKMA BIIAMB [Jé MATMME Ha SIKICTh JMBIABHO-IIPABOBOIO PETYAIOBAHHS BIAHOCUH
IHTEACKTYaABHOI BAACHOCTI 1 HAACSKHE 3AIVACHEHHSI ITpaB IXHIMM yyacHMKamm. [ Tam’sitaemo
IIPU LBOMY, IJO ITYOAIYHI IHTEPECH MAIOTh BIAIIOBIAATH IIPUBATHWUM IHTEpEcaM OKPEMMX
oci0 1 cycriapeTBa B giromy. OCKIABKM JUBIABHE IIPABO K CUCTEMA MICTUTh AOCUTD 3HAUHY
KIABKICTD IMIIEPATMUBHMX IIPABOBUX HOPM AAS 3abe3IedeH s cTabIAbHOTO LMBIABHOTO 060~
PoTy, e mMae 6yTi IIPUTAMAHHO 1 OKPEMITt HOTO IATaAy3l — IIPaBy IHTEACKTYaABHOI BAAC-
nocTl. Hespaskaroun Ha Te, 1JO 4iTKe 71 OAHO3HAYHE BIAMESKYBAHHS IMIIEPATUBHUX HOPM BIA
AVCIIO3UTUBHUX HemosKkamBe (po3pobumkm oHoBaeHoro LIK Vkpalun HaBiTh He BBaKaAm
3a IOTPIbHe, SIK BUAHO 13 3aKkpinmaeHnx y KHM31 nepImivi IPUHIMITB JUBIABHOTO 3aKOHOAAB-
CTBa, AOAATV aDCOAIOTHE 3aKOHOAABYE 3aCTEPESKEHHS IIPO HAAESKHICTD HOPM ITPUBATHOTO
PaBa AO TOTO Yi THIIIOTO BUAY ), — YCYHEHH:I PI3HULI MK UMM IPYIIAMI HOPM HABPSIA 4nt
MO>Ke OYTHM IIOAOAQHO, AOIIOKM ICHYE O0’€KTMBHA BIAMIHHICTD IHTEPECIB ACP>KaBM 1 IIPUBAT-
HIX 0C10, CYCITIABCTBA 1 IIPUBATHMX OCI0, FOPUAMIHIMX 1 PI3UIHIMX OCI6 TOIO.

AOCAIAPKYIOUM IMITEPATUBHI HOPMI IIPUBATHOTO IIPABa, HAIPUKAAA, ¥ cdepi 300081~
3aABHMX IIPABOBIAHOCUH THTEACKTYAABHOI BAACHOCTI, MOYKHA ITOMITHUTH, IJO 3 METOIO 3a-
besreueH s 3aXMCTY IIPaB TBOPILS SIK CAADIIIOT CTOPOHM AOTOBIPHOTO 30008 sI3aHHL, OTO
IIpaBa BUITMCYIOTHCS HACTIABKM ACTAABHO, HACKIABKH Ije MOSKAMBO, 1JO0 IjiAkom ybesmeun-
TH VIOTO BlA OYAD-SIKMX HOCSATAHb SIK HA PE3YABTATH IHTEACKTYAABHOT, B TOMY YMCAL TBOPYOT
AISIABHOCTI, Tax 1 Ha 710ro ocobmcTi mpasa. IMmepaTnsHi HOpMI ¥ TAKMX BUITAAKAX BUCTY-
[aroTh PpAaKTUYHO FAPAHTOM peasizalil HAAAHMX HUMMU IIPABOBUX MOSKAMUBOCTEW, SKIJO
TIABKM YIACHWMKM LMX BIAHOCMH He BIAMOBASITHCS Bip 1X peaaizanil. Hampukaaa, cr. 1109
LIK Vkpalun oo BuAY IIpaB, CIIOCO0IB BUKOPUCTAHHS, TEPUTOPII 1 IPAHMIHOTO CTPOKY
AIIJ€H3IMHOTO AOTOBOPY — LIbOMY IATBEPASKEHHS. IMIIepaTuBHMIL XapaKkTep moske OyTn
IIPUTAMAHHWUI HE AUINE MATePIaAbHMUM, ase 71 IIPOLeCyaAbHUM HOpMam y chepl Ipasa
IHTEACKTYaABHOI BAACHOCTIL. TaK, 3aKOHOAABCTBO IIPO AILJEH3YBAHHS MICTUTH IIPOLJCAYPHI
HOPMM, TaK CAMO SIK 1 3aKOHOAABCTBO Y chepl AeP>KaBHOI PeecTpalil IpaB IPOMIUCAOBOT
BAACHOCTI, Ae POPMAABHI BUMOIM MAIOTh IMIIEPATUBHUI XapaKTep, IPUIOMY IX AOTPU-
MAHHS CIIMPAETDLC HA MIDKHAPOAHI CTAHAAPTI.

Cepep IMIEPaTUBHMX HOPM, SIKI BUKOPUCTOBYIOTHCS § ¢depl PEIYAIOBAHHS BIAHOCHH 1H-
TEACKTYAABHOL, B TOMY YMCAl TBOPUYOI ALIABHOCTI, MOKHA 3HAMTI A0COAIOTHO IMITCpATWMBHI,
3aCTOCYBAHHSI SIKMX € OOOB’SI3KOBUM AASI BCIX VIACHMKIB IJMBIABHO-TIPABOBMX BIAHOCHMH, He-
3aA€XKHO Bip 1X BOAL 30Kpema Lje OKpemi BIAITPABHI IMBIABHO-ITPABOBI HOPMW, SIK1 BUPI3HA-
IOTBCSI ITOMITHMUM PIBHEM abCTparyBaHH:I, YOCOOAIOIOTH OCHOBM 1X ITPABOBOIO PEIyAIOBAHH:I
1 MOSKYTB IIOAIASITVACS, Y CBOIO YEPTy, H BU3HAYAABHO-YCTAHOBYL, HOPMWU-3aCAAN, HOPMU-IIPUH-
LN, HOPMU-ACPIHILIT Ta 3HAYHY KIABKICTD HAAIMITEPATUBHMX HOPM, IJO ITOSICHIOETHCS 1C-
TOPUYHO OOYMOBACHWM BUCOKMM PIBHEM MIKHAPOAHOI ITPABOBOL OXOPOHM, IIPUKAIAN SKMUX
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€ ax y UK Vkpainn, Tak 1 B okpemnx 3aKoHax. IMnepaTrsai HOpMiM BCTAHOBAIOIOTD IEBHI 3a-
6opoHmM, 0bMesKeHHST Y chepi BIAHOCHH IHTEACKTYAABHOI BAACHOCTI, 400 ITOKAZAAOTH OOOB 513
KM Ha YIACHMKIB, SIK1 BAAIOTHCSI AO IIPOTUITPABHOI MOBEATHKM; TAKMM IMHOM, Il HOPMI BUKO-
HYIOTH IIPEBEHTUBHY GYHKUIIO. TIABKI B 3aTaABHIX IIOAOYKEHHSIX IIPOEKTY OHOBACHOT KHnrn
gerseprol LUK Vxpainm mprkaasamm iMIIepaTmBHIMX HOPM PI3HUX BUAIB, 13 3aCTEPEsKeHHAMM
IJOAO YITKOCTI TAKOI KOHCTATALIT, ITPO SIKI MIAOCS Butge, € 94 213 ¢1.418; aa. 112 c1.419;
71142019 1 cer 42199213 cr. 4239 1 c1.425;99. 113 ¢1.429; 9. 1 c1.430; 4. 1 cT. 432
Ta PsIA THIINUX y cdepl aBTOPCHKOTO IIPaBa, IIPaB IIPOMUCAOBOL BAACHOCTI Ta 1H.

[TipAKpecAIOIOuM PI3HMIJIO MIDK PEIYAIOBAHHAM BIAHOCHH B Pi3HWMX IHCTUTYTAX ITpasa iH-
TEACKTYAABHOT BAACHOCTI, 3B€PHEMO YBATY HA 3HAYCHHS AOKTPUHM IIPUBATHOTO IIPABA, SIKY
B ypomy acrexTi maxpecans KLJC BC y chepi iHTeAeKTYaAbHOT BAACHOCTI, SIKMV 3a3HAINUB
y cBoiit mocranosi Bip 16.06.2021 poxky mpo ycTareHICTb B LIMBIAICTUYHINL AOKTPUHI TBEpP-
ASKEHHS ITPO Te, IJO aBTOPCHKE ITPABO HA TBIP BUHMUKAE 3 MOMEHTY 00’'€KTMBi3aljil TBOPY.
Ha AyMKY cyAY, AUCTIO3UTUBHMI IIPUHLMII IIPUBATHOTO IIPaBa BTIACHWU GaKTUIHO Y chepi
ABTOPCHKOTO IIPaBa SIK OAMH 13 TIOTO IIPUHIMIIB ABTOMATHUIHOI OXOPOHWM, HE3aAEYKHO BIA
peecTpalil, ACIOHYBAHHsI, IPOBEACHHS €KCIIePTM3 Ta iHmmx Al [Inm mabyrrs asrop-
CHKOTO ITpaBa ICTOTHO BiAPISHAETHCS, HAIIPUKAAA, BiA HAOYTTsI ITPaB Ha TOPrOBEABHY MapKy
(a. 1 cr. 494 LIK Vxpainn, cr. 10 3akony Vkpalun «[Tpo OXOpOHY IIpaB Ha 3HAKM AASI TO-
Bapis 1 mocayr»!?). 3a 3araAbHMUM IPaBUAOM, B YKPATHI 3aCTOCOBYETHCSL PEECTPALIIAHA CH-
cTema HaOYTTA IIpaB Ha TOPIOBEABHY MapKy, IO IepeAbadae IpoBeAeHHI GOPMAABHOL Ta
kBaaidikayginbol excreprnsn?’; oTsKe, 1 HOPMIU B TAKOMY BUITAAKY HOCSITH IMIIEPATHUBHMIA
xapaxrep. Kpim Toro, y [Tocranosi KLIC BC Bip 26.01.2022 p?! 3sepraerses ysara Ha e,
1J0 yacosa cdepa YNHHOCTI BUKAIOUHMX IIPAB OXOIIAIOE COOOIO CTPOK 1CHYBAHHS BUKAOU-
HUX IIPAB Ha TOPrOBEABHY MapKY, SIKMii BU3HAYAETHCS Aepskasoro (cr. 496 LIK Vkpatun)
260 5K MIKHAPOAHUMM AOTOBOpammn (HAaIpUKAa, cT. 6 MaspmMACHKOL yroan mpo mMiKHa-
poaHy peecrpauito 3Hakis Bip 14.04.1891 p22).

AMCKycist TeBHOIO MIPOIO 30€pIraeThest B TEOPIl IIpaBa IJOAO HAAIMIIEPATUBHUX HOPM,
K1 IIPOIOHYETHCS HAMYACTIIIE BIAHOCUTHM AO IEPEAIKy aOCOAIOTHO imrepaTuBHMUX. Mic-
TATHCSL BOHWU MEPEBAKHO y MI>KHAPOAHMX AOTOBOPAX, 1 3rOAa HA 1X OOOB’SI3KOBICTH I10-
BuHHA OyTi HapaHa BepxosHOro Paporo Yxpalum Aast TOTO, 1JOO BOHM CTAAM YACTMHOIO
BITYM3HSIHOTO HALJIOHAABHOTO 3aKOHOAABCTBA. BTiMm, y cdepl IHTEACKTYaAbHOI BAACHOCTI
15T AMCKYCIsSI BTPAYa€e aKTYaABHICTD Yepe3 MIKHAPOAHMI PIBEHD IIPABOBOI OXOPOHM YCixX
00’eKTIB IIpaB IHTEACKTYAABHOI BAACHOCTI, IJO BIAIIOYATKOBO BIAPI3HAE 1T Bip IHIIMX 1H-
CTUTYTIB IIPUBATHOTO IIPaBa 1 CIIPMsIE MOSIBI 3HAYHOT KIAPKOCTI HAAIMITEPATUBHUX HOPM.

19 Mpo oxopoHy NpaB Ha 3HaKKU AAA TOBAPIB i MOCAYT. 3akoH YKpaiHu Bia 15.12.1993 p. Ne 3689-
Xl URL: https://zakon.rada.gov.ua/laws/show/3689-12#Text (pata 3BepHeHHA 10.01.2026)

20 MocTaHoBa KacaujiiMHOro uUMBIAbHOTO cyay BepxosHoro Cyay Bia  16.06.2021 p.
y cnpasi Ne 760/20855/16-u. URL: https://ips.ligazakon.net/document/view/
€021980?ed=2021_06_16 (saTa 3BepHeHHA 10.01.2026)

2 TMocTtaHoBa KacaujiHoro uMBiAbHOTO cyay BepxoBHoro Cyay Bia 26.01.2022 p. y cnpasi
Ne 750/13341/19. URL: https://verdictum.ligazakon.net/document/103282428 (paTa 3Bep-
HeHHA 10.01.2026)

22 Mappuacbka Yroaa npo MixHapoaAHy peecTtpalito 3HakiB Bia 14.04.1891 p. URL: https://zakon.
rada.gov.ua/laws/show/995_134#Text (aaTa 3BepHeHHA: 11.01.2026)
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Bpaxopyioun, 1mjo imreparnsHi HOpmiu y cdepl BIAHOCMH IHTEAEKTYaABHOI BAACHOCTI
€ OCODAMBMMM, CIIPSIMOBAHMMIA HA 3aXVACT HAVIIIHHININX IIPOSIBIB IHTEACKTYAABHOT, B TOMY
9UCAl TBOPUYOTL AISIABHOCTI, AOCOAIOTHO IMIIEPATMBHI HOPMWM TaK 4M 1HAKIIE OOMEKYIOTH
CBOOOAY CTOPIH AOTOBOPIB B aBTOPCHKOMY IIPaBi, IIPaBl IIPOMMCAOBOI BAACHOCTI, 1 TaKi 00-
MEJKEHHS MOSKYTD CTOCYBATHUCS K CAMOT CBOOOAY YKAAAATY AOTOBIP, TAK 1 BUSHAYATM TAOTO
3MICT, 0OMPATI KOHTPATEHTA, 3MIHIOBATI I IIPUITUHATI AOTOBIp. OcOOAMBO 1€ XapaxkTep-
HO AASI AOTOBOPIB y cepl IIPOMMUCAOBOI BAACHOCTL. BIABIII TOTO, B PSIAL BUIIAAKIB VIACTHCS
1 IIpo 0bMesKeHH: cBOOOAM 00MpaTH 3aCTOCOBYBAaHE IIPABO.

[Tpo iMIepaTUBHICTh HOPMU CBIAYMTD 11 3MICT, @ TAKOSK META: HAIIPUKAAA, ¥ HAIIIOMY
BUITAAKY — 3aXMINATH SIK OCOOAMBY LIHHICTH PE3YABTATI IHTEACKTYAABHOI, B TOMY IMUCAIL
TBOPYOL AISIABHOCTI 1 ITpaB CaMMX TBOPLIB, BUHAXIAHMKIB TOIJO, IJO MAa€ BIIAMB HA COL-
AABHEe SKUTTS CYCIIIABCTBA, €KOHOMIYHWMI AOOPOOYT Ti0ro YaeHIB, be3nexy aroanun. Cepea
OCHOBHMX XapaKTEPUCTUK IMUX HOPM, 4ePe3 SIKi BOHU MOKYTh IIPETEHAYBATH Ha OKPemMe
micye cepep BUAIB IMIIEPATUBHMX HOPM, MOKHA Ha3BaTW HACTYIIHI 1X OCHOBHA MeTa —
3a11001rTI IIPOTUIIPABHIN ITOBEAIHIJ1 YIACHWUKIB IMUBIABHO-IIPABOBUX BIAHOCWMH; BOHM Ma-
IOTh IIPEBEHTUBHY PYHKUIIO; 3aBASIKNM IM CYA OTPUMYE ACTAABHY MOSKAMBICTD OOMEKUTH
CyO’eKTIB UMBIABHIMX BIAHOCMH y peaAisamil HUMM IXHIX CYO'€KTMBHMX LUBIABHWMX IIPAaB;
BOHM ITPU3HAYECHI AASI OXOPOHM BCTAHOBACHOTO ITPABOIIOPSIAKY Y CYCITIABCTBI; BOHM HaAe-
SKaTh AO BMAY OXOPOHHMX LUBIABHO-IIPABOBUX HOPM; BUKOHYIOUM 1X, CTOPOHM MOXKYTh
BIACTYIIUTM BiA IIOAOYKEHD BIATIOBIAHOI IMIIePATUBHOI HOPMW, SIKA ICHYE IJOAO TAKUX IIpa-
BOBIAHOCH, 1 TEPEADAUNTI § AOTOBOPI 1HINI HOPMM BUKOHAHHS 3000B13aHb, aA€ 3 YPaxy-
BaHHSIM 1TOAOKeHb unHHOro LJK Vkpatan.

B Toit ke gac, Bupimnyioun, sika Hopma mipasrae sacrocysanuio (cr. 428 1K un . 3
cr. 16 3axkony Vkpalun «ITpo oxopony mpas Ha 3HaKM Aast ToBapis 1 mocayr»?), KLJC BC
y cBo17i ITocranosi Bia 08.11.2023 p2* 3asHauns, mjo morpibHo 3actocoBysary 4. 2 ct. 4 LIK
Vxpainn, sixa 3axpinatoe npiopurer Hopm LUK Ykpalnm Hap HOpmamn iHIIMX 3aKOHIB.
Ockiapkn y 1. 3 cr. 16 3akony Vrpaiun «[Ipo oxopoHy mpas Ha 3HAKM AASI TOBAPIB 1 O~
cayr»® MO-HIIOMY BU3HAYEHO IIPABOBI HACAIAKM BIACYTHOCTI AOTOBOPY MK cyb’exTamm
IIpaB Ha TOPIOBEABHY MapKy 1 BiH cymepednts cT. 428 LIK Vkpainn, TO 3 ypaxyBaHHIM
mpasmaa 1po mpiopurerHicts Hopm LIK Ykpalnm Hap HOpMamm 1HIIMX 3aKOHIB, 3aCTO-
cysanHio mipasrae c1. 428 LIK Vrpaiun. B mponeci onosaenus He Tiaskn LJK Vrpalan,
aAe 7 CIeliaABHOTO ITPUBATHOTO 3aKOHOAABCTBA IOAIOHI HEBIATIOBIAHOCTI IIAASITAIOTH B~
IIPABACHHIO.

AmHaai3yroun IPaKTMKY 3aCTOCYBAHHS IMIIEPATUBHMUX HOPM CYAOM, 3a3HAYMMO, 11O,
HAIIPUKAAA, 3AIACHIOIOUN TAYMAYEHHSI Ha KOPUCTh AIMCHOCTI Ta AlLI€H3IMHOTO AOTOBOPY,
KLIC BC y csoiit [Tocranosi Big 13.04.2022 p2¢ 3pobus 3acTepeskKeHHsI IIPO Te, 1O MIPEA-

23 TIpo OXOPOHY NpaB Ha 3HaKK AAA TOBaPIB i MOCAYT. 3aKoH Ykpaidu Bia 15.12.1993 p. Ne 3689-
Xl URL: https://zakon.rada.gov.ua/laws/show/3689-12#Text (pata 3BepHeHHA 10.01.2026)

2* MocTtaHoBa KacauiiHoro umBiAbHOTO cyay BepxoBHoro Cyay Bia 08.11.2023 p.

Ne 285/5070/20. URL: https://protocol.ua/ua/postanova_ktss_vp_vid_08_11_2023_

roku_u_spravi_285_5070_20/ (paTta 3BepHeHHs 10.01.2026)

Mpo 0XOpOHY NpaB Ha 3HaKKW AAA TOBApIB i NOCAYT. 3akoH YKpaiHu Bip 15.12.1993 p. Ne 3689-

Xl URL: https://zakon.rada.gov.ua/laws/show/3689-12#Text (aata 3BepHeHHA 10.01.2026)

26 MocTtaHoBa KacauilHoro umBiAnbHOro cyay BepxoBHoro Cyay Bia 13.04.2022 p. B cnpa-

25
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METOM ALLJeH3IMHOTO AOTOBOPY HE MOXKYTDh OyTH IIpaBa Ha BUKOPWUCTAHHS OO’€KTa IIpaBa
IHTEAEKTYaABHOT BAACHOCTI, SIKi HA MOMEHT YKAAAAHHSI AOTOBOPY He Oyan unHHMMA (4. 5
cr. 1109 LIK Vkpalun), a yMOBU AlLJeH31/IHOTO AOTOBOPY, SIKI CyIiepedarh ITOAOKEHHSIM
LK Vxpalan, € Hikaemanmn (4. 9 cr. 1109 UK Yxpalan). Maernes, stk Gaanmo, IO 1MIIe-
PaTMBHI HOPpMM came IJOAO AlljeHsiviHoro Aorosopy. B Tovi sxe wac KLJC BC, 3pivicamBIm
TAYMAYEHHSI UMUX HOPM, 3pO6UB BUCHOBOK, 130 Bumorn 4. 5 ta 4. 9 cr. 1109 LIK Vkpainn
PO3paxoBaHi Ha 1X 3aCTOCYBAHHS AO TUX CUTYALJil, KOAM MIPK CTOPOHAMM BUMHEHO AlljeH-
3iTiHMI1 AOTOBIp. Y pasi, SIKIJO BIMHEHO HEMOIMEHOBAHWMII AOTOBIP, TO MOAOSKEHHS 1. 5 Ta
1. 9 cr. 1109 LUK Vxpaluu He mAASTaioTh 3aCTOCYBaHHIO.?

Takmm 9aMHOM, BITIM3HSIHE 3AKOHOAABCTBO MICTUTH IIEPEKOHAMBO HMOMITHY KIABKICTb
IMIIEpPATMBHMUX HOPM IIPUBATHOIO IIPaBa, SIKI MAIOTh HA MET1 CTMMYAIOBAHHS YIACHUKIB
IIPAaBOBIAHOCUH IHT@ACKTYAABHOL BAACHOCTI AO IIPABOMIPHOI IIOBEATHKM 1 3aKOHOAABYO 3a-
KPIITAIOIOTD YITKI ITPUIIACH, IJO MIAAATAIOTh BUKOHAHHIO CTOPOHAMM KOHKPETHUX IIPaBO-
BIAHOCHH B 000OB’SI3KOBOMY ITOPSIAKY. Y cBoro gepry, LIK Vkpalun, maroun 3sHa4HY KiABKICTD
IMIIEPATUBHMUX HOPM 1HTEACKTYaABHOI BAACHOCTI, CTBOPIOE YITKY CTPYKTYPOBAHY CUCTEMY
IIPABMA TTOBEAIHKMH, SIKI IHAASTAIOTH OOOB SI3KOBOMY BUKOHAHHIO.

IV. AMCIIO3UTHBHI IIPUBATHOIIPABOBL HOPMU ¥ cpepl IIpaBa IHTEACKTYaABHOI BAACHO-
CT1 € IPUPOAHUMIU AAST TJi€T cheput BIAHOCHH. [ TepIrmii Bua HOPM, SIKI MOSKHA BIAHECTH AO
AVICIIO3UTMBHMX, — 1€ TaKl, IJO 3aKPIIAIOIOTHCS 32 AOIIOMOTOIO HOPMATUBHOI GOPMH, SIKA
be3mocepeAHbO BKAa3ye Ha MOSKAMBICTD 1 3MIHW YIACHMKAMI BIAHOCHH.

Cepep Takmx HOPM 30Kpema Taxi, sSKi BM3HAYAIOTH BAPIAHTM MOSKAMBOL IIOBEAIHKM
1B IKMX 3pOOACHO BIACMAKY Ha 3aKOH, 30Kpema Ha iamm Hopmu LIK Vkpalan abo na crerji-
AABHMIL 3aKOH 3araAOM UM KOHKPETHI IIOAOSKEHHSI TAKOTO CIIeIJIaAbHOTO 3aKOHY; 400 Ha a6-
CTpaKTHE ITOCMAAHHS Ha 3aKOH, LJO VOI'0 MA€ BIAIIIYKATH cama 0coba, gKa 3aCTOCOBYE IIpa-
BO. AMCITO3MTVBHI HOPMM MOSKHA PO3ITI3HATH 3aBASIKNU CHEIUPITHUM GOPMYAIOBAHHSIM:
«3a BUHATKAMM, BCTAHOBACHMMM 3aKOHOM», 200 POPMYAIOBAHHIO «...IKIIJO 1HIIE HE IIEPeA-
6aueHO (BCTAHOBAEHO) AOTOBOPOM,/3aKOHOM 2060 AOMOBAEHICTIO CTOPIH (AOTOBOPOM)», 260
3aKPIIAIOE HA 3AKOHOAABIOMY PIBHI OCOOAMBI BUHSTKM: «3a BUHSITKAMM, BCTAHOBACHUM
3aKOHOM...»» ToIgo. [ TpuKraapsamm Takmx HOpPM y IIpoeKTI oHOBAeHOI KHurn versepror LJK
Vxpalun MO>KHA HA3BATH, 3HOB-TAKN 3 IICBHUM 3aCTEPESKEHHIMM IJOAO A0COAIOTHOT JiT-
KOCTI y PO3pi3HEHHI HOPM IIPMUBATHOTO Irpasa, HacTynHi: 4. 2 cT. 420; @. 2 c1. 420-1; u. 1
cT.420-2; 99,114 c1.423;9u1—3 1. 424;99. 21 3 c1.425; qa. 2—4 cT. 426; 4. 1—3 c1. 427,
yyq, 214 c1.429;4. 2 ¢1.430; 9. 2 c1.431;9u. 21 3 c1. 432 Ta in.

3seprae Ha cebe yBary [Tocranosa KLJC BC sia 17.01.2024 p2 npo piuteHHs cyay sk
ASKEPEAO B aCIIeKTI aHAAI3y AMCIIO3nTUBHOI HOpMU CT. 426 LIK Vrpalan, B sKint 30kpema
3a3HAYAETDLCS, IJO BUKOPUCTAHHA OO'€KTA IIpaBa IHTEACKTYaABHOI BAACHOCTI 1HIIIOIO OCO-

Bi Ne 366/599/19. URL: https://protocol.ua/ua/postanova_ktss_vp_vid_13_04_2022_
roku_u_spravi_366_599_ 19/ (pata 3BepHeHHs 10.01.2025)

27 MocTtaHoBa KacauilHoro umBiAbHOro cyay BepxoBHoro Cyay Bia 13.04.2022 p. B cnpa-
Bi Ne 366/599/19. URL: https://protocol.ua/ua/postanova_ktss_vp_vid_13_04_2022_
roku_u_spravi_366_599 19/ (paTta 3BepHeHHs 10.01.2025)

28 TocTaHoBa KacauiiHoro uWBiAbHOTO cyay BepxoBHoro Cyay Bia 17.01.2024 p. y cnpasi
Ne 308/7570/18-u. URL: https://zakononline.ua/court-decisions/show/117473137 (pata
3BepHeHHA 01.2026)
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6010 3AIVICHIOETBCS 3 AO3BOAY OCOOM, SIKA MAE BUKAIOUHE ITPABO AO3BOASITH BUKOPVUCTAHHSI
0o0’exTa mpaBa IHTEACKTYaABHOI BAACHOCTI, KPIM BUIIAAKIB IIPABOMIPHOTO BUKOPMCTAHHS
6e3 Taxoro A03Boay, repeabadennx LK Vrpaiun. Cyp pos’scans, 1o yepes 306asaHcOBaHY
ABTOPOM CUCTEMY AO3BOAIB Ta 3a00pOH BiH (aBTOP) Ma€ 3MOTY OTPUMYBATH CIIBMIPHY Bi-
HArOPOAY 32 Te, IJO BiH CTBOPMB TBIp. M>K TMM 1Je He 03Hadae, IJO aBTOPOBI rapaHTYETHCS
KOHTPOAB HaA OYAB-SIKMM O3 BUHSATKY BUKOPUCTAHHIM TI0TO TBOPY TPETHOIO 0c0b0I0, are
BU3HAYAE, 1JO, IO CYTI, KO>KHA OKpema GaKTUIHA ALSL TPEThOI 0COOM B IIPUHINII MAE PO3-
TASIAATHMCS SIK TaKa, IJO OXOIIAIOETHCS IIPABOM HA BUKOPUCTAHHS TA BUMATra€ MOIEePEAHBOL
(e 0BOB’I3KOBO MPSIMO BUCAOBACHOT) 3TOAM aBTOpA. [TpMcyTHI ¥ Me3Ki, SIKI BCTAHOBAIO-
JOTBCSI IJOAO MOSKAMBOCTEN AMCITO3UTMBHMUX HOPM. ITpn IJbomy BBasKaeThCs, IJO CTOPOHM
Y AOTOBOPax cpeprt IHTEACKTYAABHOI BAACHOCTI CaMi MAIOTh 3MOTY 3MIHIOBATHU 3aKOHOAAB-
90 BU3HAYCHE Y HOPMI IIPABUAO ITOBEATHKM, AOTPUMYIOYMCH, BTIM, MEK TAKOI 3MIHW, 30-
Kpema IJOAO HMOPSIAKY, CTPOKY, PO3MIPY TOILO.

AAsT TPaBOBIAHOCH IHTEACKTYAABHOI BAACHOCTI HABITH ChOTOAHI, KOAM IIPUBATHE 3aKO-
HOAQBCTBO I'PYHTOBHO OHOBAIOETBCSI 1 AOITOBHIOETHCST, 3AAMUIIIAETHCS IOPUAMIHO 3abesrede-
HA MOSKAMBICTD YKAACTHU AOTOBIp — K mepepbadennii Hopmamu LIK Ykpalun, Tak 1 Takmi,
IO IIPSIMO HUMM He TIepepbadeHnit. [AeThes IIpo HeIIOIMEHOBAHI AOTOBOPH, SIKi, MOKAMBO,
IJje 32AMIIATHCS 11033 YBArOI0 3aKOHOAABII, 1 TOAl TOAOBHE, YOTO MAIOTh AOTPUMYBATHCS
VIACHUKNM TAKMUX IIPABOBIAHOCHH, — IJ€ CAIAKYBATH, IJOO CYTHICTD Ta BUKOHAHHS TAKMUX AO-
TOBOPIB HE CYIePedMAM IPUHIUIIAM 1 3MICTY LIMUBIABHOTO IIPaBa, 3aKpimaeHUM K y Kunsi
HEPIITiVi 3araAbHUX ITOAOKEHD, TaK 1 B Kumsi uerseprini LIK Vkpainmn.

V. Cepep 1HIIMX BUAIB HOPM, OCODABO XaPaKTEPHUX Came AASL ITPABOBIAHOCHH 1HTe-
AEKTYaAbHOI BAACHOCTI, YBary IIPUBEPTAIOTh cHieliasi3oBaHi HOPMH, [IKi, GOPMYIOUNCH
Ha OCHOBI HEPBUHHMX, BUIIPABAAHO AICTaAM HA3BY MOXIAHMX. [ PYHTYIOUMCh Ha BUXIAHMX
HOPMAX, IJO MICTSITh KOHKPETHI IIpaBMAa ITOBEAIHKY, TaKl HOPMM OXOIIAIOIOTH 1HII AO-
AATKOBI PO3IIOPSIASKEHHSI, IIPOIIOHYIOUN HOBI PEIYASITUBHI SIKOCTI AASI TOTO, IJOD SIKHATA-
LIMpIIe 1 SIKHAMIAMOIIE OXOIIMUTM CBOIM BIIAMBOM HOBI TPYIIM CYCITIABHMX BIAHOCWH, SIK1
IIOCTIMHO 3’SIBASIIOTBCS Y LAPWHI IHT@ACKTYAADHOI, B TOMY YMUCAI TBOPYOI AIIADHOCTL

SIK BIAOMO 13 AOKTPMHM IMBIABHOTO IIPaBa, CAMOCTIVIHO CIIeLiaAi30BaHI HOPMM HE PeTy-
AIOIOTD CYCITIABHI BIAHOCMHM, & MAIOTh CKOPIIIE AOAATKOBMIL XapaKTep, Xoua CIeLiaAiCcTH
y cdpepl IPOMMCAOBOT BAACHOCTI JaCTO IIOCUAAIOTHCS CAME Ha CIIeLJiaAbHe 3aKOHOAABCTBO,
AKTMBHO BUKOPWMCTOBYIOUNM CIIELIaAi30BaHI HOPMM, IJO MOSKHA IOSACHUTM HEOOXIAHICTIO
G1ABIII JKOPCTKO CTABUTMCS AO TEXHIYHWUX CTAHAAPTIB 1 POPMAABHMUX BUMOT. SHAYHA KiAb-
KICTh CITeliaAl30BaHMX HOPM MICTUTBCS Y 3aKOHAX, SIK1 AeTaAl3yioTh HOpmu LInBiapHOrO
KOAEKCY 1 IIPUCBSIYEHI OKPEMMM aCieKTaM abo 00’eKTam IIPaB IHTEACKTYaABHOI BAACHO-
cri?’ Kpim toro, 6arato HOpM YMHHMX 3aKOHIB y cepl ImpaBa IHTEAEKTYaABHOT BAACHOCTI
AHAAI3YIOTBCA 3 TOUKM 30PY BIATIOBIAHOCTI IXHBOTO 3MICTY TAYMAUEHHIO 1 PO3’SICHEHHSIM,
SIKL MICTSITBCSL y YMCAeHHMX pinteHHsX €Bporerichroro Cyay 3 upas aroanan (ECITA), sixi

2% AMB. HanpuKkaaa: Mpo aBTOpcbke NpaBo i CyMiXHI NpaBa. 3akoH Ykpainu Bia 01.12.2022 p.
Ne 2811-IX URL:// https://zakon.rada.gov.ua/laws/show/2811-20#Text (paTa 3BEPHEHHS
10.01.2026)

AVB. Hanpukaaa: po OXOpOHY NMpaB Ha BUHAXOAM i KOPUCHI MOAEAi. 3aKOH YKpaiHu Bia
15.12.1993 p. Ne 3687-XIl. URL: https://zakon.rada.gov.ua/laws/show/3687-12#Text (aata
3BepHeHHA 10.01.2026)
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KOHCOAIAOBAHO 3rapyrorsest Y Konyernii®® i moBMHHI BUKOPUCTOBYBATIACS BITIM3HIHUMM
CYAAMM B IIPOLJeCi 1X 3aCTOCYBAHHSL

BrcHOBKM

AHaai3 cyTHOCTI 71 3MICTY PI3HMX BUAIB HOPM IIPUBATHOTO ITPABa IHTEACKTYAABHOL BAAC-
HOCTI Ta IX 3ACTOCYBaHHSI AO3BOASIE 3POOUTH PsIA BUCHOBKIB.

[TiaTpumanns OasaHcy yOAIYHMX Ta IPUBATHMUX IHTEPECIB ¥ IMBIABHOMY OOOPOTI Bi-
Mara€e CTBOPEHHsSI TAKOTO MEXaHI3MY IIPABOBOTO PETYAIOBAHHS HEMaVHOBUX 1 MAMHOBMUX
BIAHOCHH, V SIKOMY 0 He KOHQAIKTYBAAM ITPUHLIMUII CTAOIABHOCTI 3aKOHOAABCTBA 1 00’eK-
TMBHA HEOOXIAHICTD VOrO 3MiH 3 METOIO BPaXOBYBATM BECh KOMIIAGKC ITOTPeb cyCIiAbCcTBa
1 OKPEMMX FIOTO YACHIB HA TOMY UM IHIIIOMY €TaIll ICTOPUIHOTO PO3BUTKY. Ja3HadeHi 00-
CTABMHM 3YMOBAIOIOTb SIK HWHI, Tak 1 y mepcrexkTusi peryarorounii sramns LK Ykpainn
K KOAMPIKOBAHOTIO aKTY, SKUI CIIMPAETHC HEe AMIIE HA AMCIIO3UTWUBHI, aAe 71 3HAYHOIO
MIPOIO Ha IMIIEPATUBHI HOPMM, IIJO TTIOBMHHI BUKOHYBATUCS BCIMA YIACHMKAMM IJUBIAB-
HX IIPABOBIAHOCKH, OIABIIICTD SKMX mepepbadeni Kunroro yerseproro LIK Vipainn, mo
SKOAHVM IMHOM He TT030aBASIE YIACHMUKIB IIPABOBIAHOCMH 1HTEAEKTYaABHOI BAACHOCTI LN~
POKO BUKOPUCTOBYBATH AMCIO3UTUBHWUIL METOA IIPUBATHOIO IIPaBa, a TAKOXK CIIMPATHCS
HA IIepeBarw, SIK1 HeCyTh y OOl AMCIIO3UTUBHI HOPMM, LJO CIIPSIMOBAHI HA BUSB IXHLOT BOAIL
1 HAAQIOTh MOSKAMBICTD BMOODPY MIJK BapiaHTaMM All, 3aIIPOIIOHOBAHMX 3aKOHOAABLIEM
1 00ymoBAeHMMM OOCTABMHAMM AUCTIO3UTUBHUMI HOPMaMM, @ TAKOSK OOMPATH CIIeljianb-
HI HOPMWM, IPU3HAYCHHAM SIKUX Y Uil cpepl BIAHOCHMH € AeTaAisayis 7 IHCTMUTyaAlsamisd
PEryAIOBAaHHS OKPEMMX IHCTUTYTIB IIPaBa IHTEAEKTYAaABHOI BAACHOCTI.

LImBiAbHE 3aKOHOAABCTBO YKPAalHM B LJIAOMY BMXOAWTD 13 3aTaABHOI ITPE3YMIILIT AMC-
IIO3UTUBHOCTI HOPM LJMBIABHOTO IIPaBa, IPUHLIMITY AUCIIO3UTUBHOCTI Ta IOPUAMIHOI PiB-
HOCTI CTOPIH, aAe TAKOK 13 HEOOXIAHOCTI BPETYAIOBAHHS BIAHOCUH Y cdepl IHTeACKTYaAD-
HOI BAACHOCTI 32 AOIIOMOTOIO 3HAYHO! KIABKOCTI IMIIEPATUBHUX HOPM, IJO HOSICHIOETHCS
crreyn}IKOo Ijiel CKAGAHOI IIATAAY3I, SIKA TIOEAHYE AY>Ke PI3HI 33 3MICTOM 1 moTpebamm
PEryAIOBAHHS IHCTUTYTN.

YITKMX KPUTEpiiB, SAKI O AO3BOAMAM 3 2OCOAIOTHOIO BIICBHEHICTIO PO3PISHUTM 1MIle-
PATMBHI 1 AUCITO3UTMBHI HOPMU TIPaBa IHTEAEKTYAABHOI BAACHOCTI, TAK CAMO fK 1 HOpMn
IIPMBATHOTO IIpaBa 3ararom, Hemae. OCHOBHA yBara 3a TaKMX OOCTABUH MAE ITPUAIASTH-
Cs1 IHTEePeCy YIACHMKIB TAKMX BIAHOCWH, SIKI B OAHMUX BMUITAAKAX CIIIBIIAAAIOTH 3 IHTEpeca-
MW AeP>KaBM, CYCIIIABCTBA B LIAOMY, 2 B IHIIMX — CAYIVIOTb IHAMBIAYAABHMM IIOTpebam,
0CODAMBO y BUITAAKAX, KOAW IJ€ CTOCYETHCS HarMOIABII BpasanBol ab0 cAabKOI CTOPOHM —
TBOPLJB, BUHAXIAHMKIB Ta IHIINX IHTEACKTYAABHUX, Y TOMY YMCAL TBOPUMX, Oci0. YcyHeHHs
PI3HMII MK UMM IPYIIaMK HOPM HaBPSIA 91 MOSKe OYTH ITOAOAQHO, AOIIOKM ICHYE O0’€K-
TMBHA BIAMIHHICTD IHTEPeCiB Aep>KaBy 1 IIPUBATHMUX OC10, CYCIIABCTBA 1 IIPUBATHUX OCI0,
IOPUAMIHMX 1 $i3naHmx 0cib Torro.

Brxoasam 13 CyTHOCTI Ta IIPU3HAYCHHSI IMIIEPATUBHIX HOPM Y cpepl BIAHOCHH IHTeACK-
TYaABHOI BAACHOCTI, BOHM 3aliMAalOTh BASKAMBE 1 CAMOCTIMHE MICIe cepeA 1HIIMX HOPM
UUBIABHOTO IIPaBa, IJO AO3BOASE CKEPYBATHU BECh KOMIIACKC HA3BAHOIO 3aKOHOAABCTBA HA

30 KoHuenujis OHOBAEHHS LIMBIAbHOTO KoAEKCY YKpaiHu. PekoandikaLia uyMBiAbHOrO 3aKOHOAABCTBA
Ykpainu, Kunis, 2020 pik. - C. 122-125. URL: https://www.rada.gov.ua/files/kontseptsiia.pdf
(AaTa 3BepHeHHA 10.01.2026)
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AOCSATHEHHSI HOPMAABHOTO CTAaHY BIATIOBIAHMX 1HTEAEKTYAABHMX, B TOMY YWMCAl TBOPYMX,
BIAHOCMH Y CYCITIABCTBI.

IMIepaTBHI HOPMM IIPaBa IHTEACKTYAABHOI BAACHOCTI BUPISHSIIOTHCSI PSIAOM CIICLIV-
$iaHmx GYHKLIN BIAMBY K Ha IHIII HOPMWU, TaK 1 Ha BECh 3MICT JUBIABHO-IIPABOBOIO Pe-
TYAIOBAHHS; 3BIACK CMCTEMA CTPUMYBAHb 1 IIPOTUBAT Y chepi IIpaBa IHTEACKTYaAbHOI BAAC-
HOCT1 QOPMYETHCS HUHI, B TOMY YMCAI 11 3 METOIO OHOBACHHSI LIMBIABHOTO 3aKOHOAABCTBA,
3aBASIKM B3aEMO3BSI3KY AMCITO3UTMBHMX, IMIIEPATUBHUX Ta CIIELIAAI30BaHMX LMUBIABHO-
IIPABOBMX HOPM, fK1 y IOEAHAHHI 3 AMCIIO3UTUBHMUM METOAOM LMBIABHO-IIPABOBOIO pe-
TYAIOBAHHS 3a0€3IIeYyIOTh HAAIIHY OXOPOHY 1 3aXMCT IIpaB YIACHWMKIB IIPMUBATHWUX IIpa-
BOBIAHOCHH, 1 30Kpema 11 OCHOBHOTO cyb’ekTa — TBOpUSL. CyAOBa IIPAKTMKA OCTAHHHOTO
AECSITUAITTSI CAYTYE IMIATBEPASKEHHIM UM BUCHOBKAM. TaK camo BasKAMBA § LJbOMY CEHCI
CTabIABHICTD LMBIABHOTO OOOPOTY, SIKa AOCATAETHC B TOMY YMCAL HA MIDKHAPOAHOMY PiB-
Hi, 3 METOIO BUPIIICHH: HaMOIABII TA0DAABHMX ITPobAeM 1HGOPMALIIIIHOTO IMPOBOTO CY-
CITIABCTBA, SKE IIBUAKO PYXAETHCS B HAITPSIMKY ITOCTAIOACHKOTO.
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The article is devoted to a comprehensive analysis of the concept, types and content of manda-
tory, dispositive and other rules of private law in regulating intellectual property relations in the
current Civil Code of Ukraine and in the draft of its updated version, as well as the practice of their
application, primarily by the courts of Ukraine. The study takes into account the specific features
of the development of the information society, which determines the transformation of approach-
es to legal regulation in the field of intellectual property and highlights the issue of proper pro-
tection and enforcement of the rights of its subjects. The relevance of the topic is 06ycaosed by the
existence of discrepancies between the normative model of regulation and law enforcement prac-
tice concerning mandatory and dispositive rules, despite Ukraine’s implementation of interna-
tional standards, in particular acts of the European Union, and the ongoing recodification of civil
legislation. At the same time, it is necessary to clarify the justification for the legislator’s choice of
a particular type of legal norms to regulate personal non-property and property intellectual prop-
erty relations in the context of digitalisation and the development of information relations.The
purpose of the article is to determine the specific features of mandatory and dispositive rules from
the perspective of ensuring the effectiveness of legal regulation, as well as to formulate conclusions
regarding the approaches of the drafters of the updated Civil Code of Ukraine to the selection of
legal instruments and their impact on judicial practice. The methodological basis of the study con-
sists of the formal-legal, comparative-legal, historical-legal, and systemic-structural methods, as
well as the analysis of court decisions. It is substantiated that, notwithstanding the significance of
mandatory provisions in the sphere of protection of the creator’s personal non-property rights, the
dispositive method, based on legal equality and the autonomy of the parties’ will, remains decisive.
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PROTECTION OF TRADEMARKS AGAINST DILUTION:
A SEMIOTIC PERSPECTIVE?
Introduction
I. An Analytical Semiotic Model
I1. The Dilution of Culture
II1. The Legal Attitude towards the Dilution of Culture
a) Cultural Signs Registered as Trademarks
b) Marketing Techniques Exploiting Cultural Signs
¢) Commercial Colonization
IV. The Doctrine of Dilution
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3) The Likelihood of Consumer Confusion
V. The Property Rhetoric of Trademark Law

Introduction

This article deals with the cultural meaning of trademarks and the social significance of its
legal protection. It focuses on the US legal system. Trademarks are symbols designed to enable the
consumer to identify without confusion the source of various goods and services. Today, however,
trademarks are much more than source identifiers. They are culturally meaningful signs. Thus, for
example, the trademark “Coca-Cola,” in addition to conveying information about the origin of soft
drinks, is associated with freedom, youth, joy and globalization. The trademark “Chanel” stands
not only for fragrances and apparel, but also for exclusivity, intelligence and European chic. The
cultural meaning of the Olympic rings and Mickey Mouse, both registered trademarks, can hardly
be gasped in a few words. Famous trademarks embed values, visions and ideals we believe in. As

1" Associate Professor, Faculty of Law and the DAAD Center for German Studies, the Hebrew
University of Jerusalem.

2 This is an updated version of the article published in Journal of Intellectual Property Law and
Practice in 2009.
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cultural signs, they occupy a rather central place in our society. The cultural meaning of a trade-
mark is carefully built up by its owner by means of advertising and other marketing techniques.
These techniques create associative links between the trademark and various positive cultural
signs such as freedom, youth, intelligence, etc. This article argues that these links are reciprocal.
That is, while the trademark begins to carry some of the meaning of the cultural signs it has been
linked to, these cultural signs also absorb some of the commercial flavor of the mark.

Keywords: cultural significance of trademarks, legal protection of trademarks, identification of
the origin of goods and services, marketing and branding, the US legal system

I. An Analytical Semiotic Model

This Part develops a semiotic model, which will then be used to analyze the cultural
meaning of trademarks. This model adopts the fundamental structure and terms of the se-
miotic model developed by M. Ross Quillian,® but it alters one of its basic assumptions
(hereinafter: “the Q model”).

First, the term “cultural sign” should be clarified. Semiotics defines a sign as anything
which implies something, symbolizes something in a given culture.* A cultural sign can
take many forms: for example, the word “love” stands in English, among other things, for
a romantic relationship. There are, however, other signs which denote the idea of love — for
instance, flowery hearts, a diamond ring, a romantic couple walking on a beach. Note that
various signs convey the same idea differently. The notion of romantic love is a cultural sign
in itself, a sign signifying one of the central ideals of modern Western society. Cultural signs
give meaning to the world around us. Reality does not have any meaning unless interpreted.
Signs give significance to our experiences; they allow us to shape and share our opinions
and observations®. Furthermore, cultural signs represent the conventions of a given society.
They determine whether certain things will be regarded as natural or anomalous, as impor-
tant or negligible, as just or unjust.

The Q model likens our mind to a mass of nodes (signs) interconnected by different kinds
of associative links. The meaning of every single node is determined by the configuration of
linkages connecting it to the other nodes.® Not only the links themselves, but also their char-
acter is important.” Thus, the node “love” has associative links to the node “flowery hearts,”
as well as to the nodes “a diamond ring” and “a romantic couple walking on a beach.” How-
ever, each of the associative links denotes the notion of love differently. Taken together, all
the nodes and links between them build up the semantic network of our culture.

Umberto Eco used the Q model to argue that the structure of the semantic network is
not fixed and unchangeable. On the contrary, social conventions can be challenged, that is,

3 M. Ross Quillian, Semantic Memory, in Semantic Information Processing 227-270 (Marvin
Minsky ed., 1927).

4 Umberto Eco, A Theory of Semiotics 69 (1976).

5 See David Glen Mick, Consumer Research and Semiotics: Exploring the Morphology of Signs,
Symbols, and Significance, The Journal of Consumer Research Vol. 13, No.2 196, 198 (1986).

6 Quillian, supra note 2, at 234-240.
7 Id. at 242-243.
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existing links can be altered and new ones can be created.® Eco suggested that the role of
“aesthetic text” is to challenge and modify the existing structure of the semantic network.
Unusual, unexpected and strange combinations make us reconsider the widely accepted
meaning of cultural signs.’

The Q model assumes that the nodes are interconnected by one-way links.'” However, in
my opinion, the opposite assumption, that the links between nodes are always reciprocal,
describes our perception more closely. Links between the nodes can be best described by an
analogy to the material world — every action has an equal but opposite reaction. Whatever
attracts or repels another is equally attracted or repelled by that other.!" The same is true
for the semantic network: when the meaning of sign X is created or modified, this is done
by establishing links between sign X and other signs. The significance of these other signs,
however, will also inevitably change by virtue of being connected to sign X.

For example, the use of the swastika by political groups to express their critique of cer-
tain practices, such as social discrimination or an ongoing war, strengthens the message of
protest, invests it with some of the sign’s power. Linking the thing being protested to one of
the most terrifying symbols of our culture suggests that it is an abomination. However, this
very link is able to affect the meaning of the swastika as well. Using the swastika to criticize
suggests implicitly that the sign symbolizes not only Nazi crimes, but also, to some extent,
certain other activities, which are much more debatable. If the swastika becomes a regularly
utilized means of expressing critique, its terrifying effect would be eventually reduced.

The existence of reciprocal forces in the semantic field is sometimes a subject of legis-
lative concern. Thus, the German Criminal Code prohibits the use of the swastika for the
purposes of propaganda.'? German courts have explicitly recognized that the law in Germa-
ny prohibits the use of the swastika in order to prevent the effect of habituation.!* Another
example is the British Trademark Act of 1994, which prohibits the use of royal images in
commerce.'* Despite a very different attitude toward the signs, both provisions have the
effect of preserving the signs’ cultural meaning. Using images of the British Monarchy in
commercial advertising may create a royal aura around the advertised products. However,
such advertising will inevitably have a cheapening effect on those images, impairing their
uniqueness and solemnity.

& Eco, supra note 3, at 124, 126-129.
® Id.at 261-276.

10 Quillian, supra note 2, at 239.

1 Newton'’s third law.

12 Sections 86 and 86a. Germany suggested banning the display of the swastika across the
European Union. Hindu leaders strongly oppose this suggestion. This is a good example of
a political discourse about the legitimate meaning of a cultural sign.

13 LG Stuttgart 18 KLs 4 Js 63331/05 vom 29.09.2006. This decision was overruled by the
Federal Court of Justice of Germany, but the Court reaffirmed that the purpose of the statute
is, inter alia, to prevent the Nazi symbols from being accustomed to: BGH 3 StR 481/06 vom
15.03.2007. See also BGH 3 StR 495/01 vom 31.07.2002.

14 Section 99.
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I1. The Dilution of Culture

This Part will show how the process of creating cultural meaning around commercial
trademarks interferes with the meaning of the cultural signs utilized in this process.

Existing cultural signs are often chosen to serve as trademarks. This is normally done
with the purpose of creating positive associations with the trademark right from the start.
Thus, shoes were named after the Greek Goddess of Victory, Nike, to convey the message
of success, overcoming and victory. Over the years, the trademark grew so strong that it
turned into the sign’s primary meaning, while its original significance grew weaker and
became a kind of secondary meaning. Additional examples are the word “Cadillac,” whose
initial meaning is the name of a 17th century French explorer, but today it is primarily
associated with automobiles and the word “Ajax,” which today primarily denotes cleaning
products of the Colgate-Palmolive Company or a computer program offered by Microsoft,
but not the hero of Greek myth.

Not every time when an existing cultural sign is used as a trademark, the trademark mean-
ing will become the dominant one. However, attaching a trademark connotation to the cultural
sign will always alter its significance to some extent. For example, the trademarks “Mercedes”
and “Tiffany” have absorbed some of the feminine essence embodied in the names. However,
the names, too, have gained an additional significance, which can annoy their today’s bearers.
Another example is the Walt Disney’s castle trademark. The trademark was inspired by the
German Neuschwanstein Castle, build in the 19th century. Undoubtedly, the Walt Disney
Company gained some of the magic of this castle by adopting its image as a trademark. How-
ever, the castle is today strongly associated with Walt Disney as well. This association gives
the Neuschwanstein Castle a connotation of popularity, triviality and kitsch.

The influence of trademarks is not limited to cases, in which an existing cultural sign is
chosen to serve as a mark. A culturally meaningful trademark must incorporate certain ideas
and values. In order to reach this goal, the trademark should be linked to cultural signs that
denote these ideas and values. For example, to invest a trademark with the spirit of romantic
love, advertising can, among other things, display it together with the word “love,” flowery
hearts, a diamond ring or a romantic couple walking on a beach. All of our society’s ideals —
happiness, freedom, love, professional success — all are eventually exploited by advertising
which attempts to link them to commercial trademarks. This process strengthens the cultur-
al significance of the advertised trademarks and of consumption in general. However, the
significance of the social ideals exploited by advertising is affected as well. Although each
advertisement pulls a given sign towards another product or service, they all have a com-
mon message: the way to happiness, freedom, love, professional success, etc. lies through
the consumption of commercial goods and services.

Even if not every single advertisement succeeds in fastening the promoted trademark to
the desired cultural ideal, their cumulative effect successfully links consumption to impor-
tant social values, giving it a central place in modern society. People attribute great impor-
tance to consumption and associate it with happiness, pleasure, freedom and self-reward. "

15 See Bruno S. Frey & Alois Stutzer, Happiness and Well-Being: How the Economy and Institutions
Affect Happiness 29 (2002): “The material standard of living is regularly mentioned by a majority
of respondents as being one of the most important elements of well-being. Consumption
has become one of the central activities of modern life.” See also Fromm, The Sane
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However, because of the existence of reciprocal forces in the semantic field, this process
has a flip side. Cultural ideals to which consumption has been linked start incorporating the
materialistic values as well. If consumption denotes happiness then, necessarily, happiness
also denotes consumption to a certain extent. If a luxury cruise, dinner in a restaurant or an
expensive piece of jewelry symbolize true love, than the notion of true love also includes
these consuming practices to some extent. Constantly linking cultural ideals to the banal
context of consumption dilutes and hollows their distinct meaning. As Andrew Wernick
notes, even in church, it is hard to hear the word “paradise” without thinking on the multi-
tude of goods to which this idea has been promotionally linked.'

Frequently cultural signs with a strong and distinctive significance, cultural icons, are
chosen to serve as rhetorical figures in advertising. Thus, Cadillac uses the slogan “Life,
Liberty, and the Pursuit;” McDonald’s has frequently featured the Statue of Liberty in its
advertising; Mercedes-Benz has used a Stradivarius violin as a metaphor for high quality
and uniqueness. Because of their symbolic power, cultural icons are especially susceptible
to being used in advertisement. Here, like in the examples of the swastika and images of
the British Royalty discussed above, the very act that strengthens the advertising message
weakens the power of the employed cultural sign. The same advertisement that suggests
that Mercedes cars are as unique as Stradivarius violins simultaneously implies that Stradi-
varius violins are as common as Mercedes cars.

Advertising is only one of the marketing techniques designed to invest trademarks with
cultural meaning. All such techniques interfere with the meaning of the cultural signs they
use. Thus, for example, the sponsorship of various cultural events by commercial corpo-
rations invests the trademarks of these corporations with some of the elevated spirit of
the events. At the same time, however, the sponsorship invests the cultural events with
some of the commercial spirit, with the flavor of glossy marketing, evoking a somewhat
more suspicious and a less serious attitude towards them. The commercialization of the
Olympic Games between the years 1984 and 2000 is a good example of this phenomenon.
During that time, trademarks appeared on every object related to the Games, including the
athletes themselves, marking the Games with the spirit of a large-scale marketing event.!”
The same applies to “product placement,” marketing technique, in which commercial trade-
marks are integrated into the plots of entertainment in a manner that makes them appear
a natural part of the story. As James Bond checks his Omega watch, Omega absorbs some
of Bond’s charm, intelligence and a suave sense of humor. Yet, by this very action, James
Bond himself absorbs some of the lifeless metal glow, some unsavory association with mar-
keting, thereby becoming somewhat less authentic and credible.

The phenomenon described in this section will be referred to hereinafter as “the dilution
of culture.”

Society 123 (1955): “Modern man, if he dared to be articulate about his concept of heaven,
would describe a vision which would look like the biggest department store in the world, showing
new things and gadgets, and himself having plenty of money with which to buy them.”

16 Andrew Wernick, Promotional Culture: Advertising, Ideology, and Symbolic Expression 189 (1991).

17 Matthew McAllister, Sponsorship, Globalization and the Summer Olympics, in Undressing the
Ad: Reading Culture in Advertising 35, 41-43 (Katherine Toland Frith ed., 1997).
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I11. The Legal Attitude towards the Dilution of Culture

a) Cultural Signs Registered as Trademarks

The US legal system, as well as legal systems in other Western countries, does not rec-
ognize public interest in preserving cultural signs from commercialization. Exceptions to
the registrability of trademarks are designed to protect the interests of private parties and
to prevent consumer confusion. Thus, trademarks that falsely suggest a connection with
institutions or persons, living or dead, or consist of a name, portrait, or signature identifying
a particular living individual without his or her consent are not registrable.'® Cultural signs,
which neither consist of existing trademarks nor suggest a connection to an institution or
to a living or a recently deceased individual,” are not protected from being appropriat-
ed as commercial trademarks, as the examples of Nike, Cadillac, Neuschwanstein Castle,
Mercedes and Tiffany demonstrate. The only exceptions are the flag and other official insig-
nia of the United States and other countries.*

A great number of signs in our culture do suggest a connection to institutions or to living
or recently deceased individuals. These signs cannot be registered as trademarks without
the consent of their legal owners. Thus, for example, nobody can register the words “Mi-
chael Jordan,” “Salvador Dali” or “NBA” as trademarks for any sort of products without the
consent of the respective rights holders. However, this means only that the decision whether
to turn them into trademarks or not lies with the rights holders. Thus, Michael Jordan chose
to merchandise his name as a brand of Nike shoes, Salvador Dali’s heirs created a brand of
a perfume out of his name and the National Basketball Association licenses its name to be
used as a brand of chocolate.

When considering the impact on the cultural meaning of a sign, it does not make much
of a difference whether turning it into a trademark is done with or without the consent of its
legal owner. The associative link between the cultural sign and its trademark significance is
even strengthened by such consent. Imagine that the legal system did not restrict the use of
famous names as trademarks and that Nike called one of its shoes “Air Jordan” simply as
a tribute to Michael Jordan. In this case, the name “Jordan” would probably be less associat-
ed with a brand of shoes than it is today, when Michael Jordan personally endorses the Nike
sneaker.

b) Marketing Techniques Exploiting Cultural Signs

As we have seen, provisions regulating trademark registration hardly restrict the possi-
bility to commercialize cultural signs. The same is true for provisions applying to marketing
techniques that exploit cultural signs while building meaningful trademarks.

18 15 USC 1052 (a), (c).

19 |t is clear that using a trademark consisting of a name of a famous individual may falsely
suggest a connection to this individual only when he or she is recently dead. By contrast,
when a trademark consists of a name of a historical figure, like Napoleon, no such connection
could be reasonably assumed. The right of publicity, which protects famous individuals
from appropriation of the commercial value of their personalities, may protect them against
registration of their insignia as trademarks. See Katya Zakharov, The Right of Publicity: How
Much of It Can Be Protected by Privacy and the Law of Trademarks?, 2003 GRUR Int. 118,
125-126 (2003).

2015 USC 1052 (b).
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These techniques are generally categorized as commercial speech, which does not enjoy
the full protection of the First Amendment. The limited protection of commercial speech
manifests itself, inter alia, in the rule that commercial speech can be restricted, if it includes
false or misleading statements.?! However, this rule does not constitute a serious limitation
on marketing techniques aimed at imbedding trademarks with cultural meaning. All these
techniques attempt to convey the message that trademarks embody certain cultural values.
For example, the Coca-Cola Company’s sponsorship of the Olympic Games suggests that
the trademark “Coca-Cola” embodies such values as internationality, competitiveness and
striving for perfection, and that these values can be identified with or even realized, at least
to some extent, by the consumption of Coca-Cola products. Such messages are so incredible
that they cannot be supported with any logical arguments; they influence the consumer on
a purely emotional level. Interestingly, for the same reason such messages are able to escape
entirely the scrutiny of the legal system. Since no reasonable consumer is expected to take
them seriously, such messages are not regarded as misleading.?

What does limit the possibility to employ cultural signs in marketing are private rights,
specifically intellectual property rights. Some cultural signs are protected by copyright,
trademark right or the right of publicity. For instance, Bart Simpson, Taylor Swift, Rihanna,
James Bond, Mikhail Gorbachev and Queen’s “Bohemian Rhapsody” are all meaningful
cultural signs, which are also protected as private property. Yet, as in the case with the
registration of trademarks, this is not protection against commercialization. This protection
implies merely that no commercial use of the cultural sign may be made without the consent
of the rights holder. However, such consent is often given in exchange for a sufficient fee.
Thus, all the cultural signs mentioned in this paragraph were used to promote commercial
products or services. And as is the case with turning cultural signs into trademarks, using
them in marketing techniques makes the associative link with commerce stronger, when the
right holder of the sign approves the use.

¢) Commercial Colonization

The influence of marketing techniques on our culture is not limited to the messages they
convey directly. Today advertising and sponsorship are the central source of income for the
main media channels — television, radio and the printed press. This allows the advertisers to
exercise considerable control over the content of these media.” As time goes by, commer-
cial conglomerates discover more and more ways to use media to convey their promotional
messages. A good example of this tendency is the practice of product placement mentioned
above. This practice was still rare in the mid-1990s, but today nearly every movie, reality
show, game-show and sitcom include product placement. Product placement has no limits.
Media previously thought to be inappropriate for commercial marketing, such as novels

21 See, e.g., Kasky v. Nike, 27 Cal.4th 939 (Cal. 2002).

22 More generally, promises of future performance in advertising are considered “puffing”
and are not actionable as fraud: see, e.g., American Computer Trust Leasing v. Jack Farrell
Implement Co., 763 F. Supp. 1473, 1487 (D. Minn. 1991).

23 See, e.g., Matthew P. McAllister, The Commercialization of the American Culture 40 et seq.
(1996); Ben H. Bagdikian, The Media Monopoly 115 et seq. (1983); Edwin Baker, Advertising
and a Democratic Press, 140 U. Pa. L. Rev. 2097, 2139 et seq. (1992).
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and songs, have lost their immunity.?* Product placement has expanded into video games,
Internet magazines and blogs as well.?

This trend illustrates a more general tendency. As soon as corporations discover the po-
tential of a certain medium to attract an audience, they attempt to place their marketing
messages on it. If the medium is especially successful, it is often purchased altogether.
Thus, for example, in 1982 the Coca-Cola Company purchased Columbia Pictures, in 2006
Google Inc. bought YouTube, and in 2022, Amazon’s acquired MGM. No medium of mass
communication is immune to marketing. In the world of capitalism and free market com-
petition, every product ultimately reaches the one who values it the most, that is, is willing
to pay the highest price for it.?® Audience is a very precious product for corporations, which
are interested in exposing potential consumers to their marketing. Therefore, very commu-
nication medium that attracts an audience is almost inevitably destined to convey marketing
messages.

As soon as a communication medium becomes sponsored or owned by advertisers,
commercial interest gradually gains control over its content. Thus, for example, Coca-Co-
la banned the use of 7-Up and Pepsi products in movies produced by Columbia Pictures
shortly after purchasing the company. Entertainment content is increasingly designed and
structured to seamlessly integrate promotional messages into its narratives.?’ Since adver-
tisers are almost always willing to pay more than the audience to the owner of a given
medium, they eventually have decisive influence over its content. At times corporations
wishing to promote their products even initiate the creation of artistic projects. Thus, in
2005 McDonald’s offered rewards to hip-hop artists who mentioned the Big Mac in their
songs and more recently, Mattel launched its own film studio and produced the 2023 Barbie
movie to promote its toy brands.

Since one of the main goals of almost every marketing message is the creation of a strong
and meaningful trademark, it can be said that the process of creating meaningful trademarks
has a deep influence on our cultural environment. But what is the nature of that influence? It
can be said that commercial corporations promote a certain ideology. Consider two follow-
ing examples. In 1971 Janis Joplin wrote a song entitled “Mercedes Benz.” In the song she
asks the Lord to buy her a Mercedes Benz, a color TV and a night on the town. The song
was written as a social commentary on the fact that people relate happiness to consump-

24 John Burkhalter & Carol Curasi, Music and Its Multitude of Meanings: Exploring What Makes
Brand Placements in Music Videos Authentic, 24 J. BRAND MGMT. 213 (2017); Cristel
A. Russell & Barbara B. Stern, The Effects of Product Placement in Fictitious Literature on
Consumer Choice, 33 Psychol. & Mktg. 985 (2016).

25 Jisu Huh & Hye-Jin Kim, Native Advertising in Online News: Effects of Persuasion Knowledge and
Brand Familiarity on Brand Attitudes, 29 J. PROMOTION MGMT. 1 (2020); Ana . Valenzuela,
Bart J. Wojdynski & Nathaniel J. Evans, Disclosure of Sponsored Content: Examining the Role
of Brand Prominence and Persuasion Knowledge in Native Advertising, 39 PSYCHOL. & MKTG.
2261 (2022).

26 Richard Posner, Economic Analysis of Law §§ 1.1-1.2, at 5-13 (3d ed. 1986); A. Mitchell
Polinsky, An Introduction to Law and Economics 10 (2d ed. 1989).

27 Brian Gillespie et al., Fitting Product Placements: Affective Fit and Cognitive Fit as Drivers of
Consumer Evaluations of Brand Placements, 35 J. BUS. RSCH. 1 (2018).

32 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



PROTECTION OF TRADEMARKS AGAINST DILUTION: A SEMIOTIC PERSPECTIVE

tion and material possessions. Ironically, in 1995 Mercedes Benz got a license from Janis
Joplin’s step-sister, who owned the rights to the song, to use it in its own commercial. The
second example is the vagrant style created by hippies in the 1960’s. This style was meant
to convey the antiestablishment beliefs of this counterculture group, but was immediately
adopted by clothing manufacturers and presented in advertising as a novelty in dressing
style. By the early 1970s, much of the hippie style had been already integrated into the
mainstream American culture?.

These two examples demonstrate how commercial interest can entirely distort, hijack the
meaning of a cultural sign, when this meaning clashes with the commercial ideology. The
strongest message of their ideology is the endorsement of the values of capitalism in general
and consumer culture in particular. Several big media sponsors have even formulated in ex-
plicit rules that the media content must not bear any kind of critique on advertising, on the
consumer culture and, more generally, any negative claims concerning the capitalist world
order.” The ideology promoted by commercial corporations has already acquired a domi-
nant position in our society; it is usually taken for granted and very rarely questioned. The
more media falls into the hands of advertisers, the deeper these values will be ingrained into
our culture, making it increasingly materialistic and consumption-oriented.

As the time goes by, marketing techniques capture more and more of the space around
us. Sidewalks, buildings, beaches and every place our eye naturally falls on bear messages
designed to make us remember certain trademarks. Marketing messages saturate our public
space and constantly invade the private sphere. Some scholars equate, quite properly, com-
mercial overload with air pollution.*® The legal system does not provide us with protection
against the downpour of commercial messages. Quite the contrary, since the commercial mes-
sages are regarded as “neutral,” they can reach us in places where political messages cannot,
for example, in situations of “captive audience.”' The very omnipresence of promotional
messages further endorses the commercial ideology. The more we are used to these messages,
the more they seem as a natural and indispensable part of our life. Our environment, saturated
with marketing, tells us implicitly that commercial messages have the legitimacy to reach us
everywhere, to appear in every possible medium. We become conditioned with the idea that
consumption and marketing have the right to occupy a central place in our life.

Thus, although commercial speech is not regarded as a primary subject of the First
Amendment, for all intents and purposes it is commercial speech that dominates our social
and cultural discourse. This process is made possible by the logic of capitalism and free
market economy: the divine right of capital®? has no limits. Capital can control or purchase

28 Bagdikian, supra note 22, at 189-190.
2% Baker, supra note 22, at 2149 et seq.

30 See, e.g., Dennis D. Hirsch, Protecting the Inner Environment: What Privacy Regulation Can
Learn from Environmental Law, 41 Ga. L. Rev. 1, 23 et seq. (2006).

31 See Lehman v. City of Shaker Heights, 418 U.S. 298, 304 (The court upheld the city’s policy
of selling advertising space on buses only to “innocuous and less controversial” commercial
advertising, but not to political advertising. Users of buses should not be “subjected to the
blare of political propaganda.”)

32 Aterm coined by Marjorie Kelly. See Marjorie Kelly, The Divine Right of Capital: Dethroning the
Corporate Aristocracy (2001).
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whatever it wishes. When it wishes to enter the cultural scene, hardly any structure will stay
immune to its power. Under these circumstances, there is hardly anything that can hamper
the dominance of the commercial ideology.

IV. The Doctrine of Dilution

As shown in the previous Part, the process of creating meaningful trademarks interferes
with the meaning non-commercial cultural signs and promotes the consumption ideology.
The legal system hardly interferes with this process. This Part will demonstrate that the
legal system does protect trademarks themselves as cultural signs, thereby securing the
dominance of the consumption ideology.

The traditional purpose of trademark law is to protect the trademark as a symbol identi-
fying a single source of goods or services. In terms of the Q model, it is designed to protect
the mental link between the trademarked sign and the goods of the trademark owner, the
link identifying the trademark owner as the origin of the respective goods.

As discussed above, trademark owners today invest much effort in creating additional
cultural significance for their trademarks. As time goes by, this additional significance is
becoming more and more important. Thus, many companies today invest more resourc-
es in marketing than in the quality of their goods.*® Trademark law seems to approve of
and encourage these developments by granting a great degree of protection to the cultural
meaning of trademarks. This happens in the first place due to the protection of trademarks
against dilution.

The doctrine of dilution was first introduced into the United States in the late 1920s.
Since then, it has been gradually taking roots and increasingly expanding its scope in the
federal and the state law.* The concept of dilution was codified in the federal law in 1996.
Ten years later, Congress substantially reviewed the Federal Dilution Protection Act, en-
acting the Trademark Dilution Revision Act (hereinafter “TDRA”) of 2006. Among other
things, the TDRA codified the two branches of the dilution doctrine, “blurring” and “tar-
nishment,” which will be discussed below.

a) Dilution by Blurring

Dilution by “blurring” occurs, when a well-known trademark is used for goods so sub-
stantially different from those it is known for that no consumer confusion is likely. Pro-
tection against “blurring” prevents a “gradual whittling away” of the uniqueness and the
distinctiveness of a famous trademark caused by the fact that it ceases to be associated
exclusively with its owner.*

33 See Valérie Meunier, Theory of Industrial Organization, available at http://www.econ.au.dk/
fag/2157/e06/Notes/Intro_Chapl1.pdf 1 (2006); Terry L. Andras & Srinivasan Srinivasan,
Advertising Intensity and R&D Intensity: Differences Across Industries and Their Impact on
Firm Performance, 2 INT'L J. BUS. & ECON. 167 (2003).

34 For the historical development of the doctrine see Robert N. Klieger, Trademark Dilution: the
Whittling away of the Rational Basis for Trademark Protection, 58 U. Pitt. L. Rev. 789 (1997).

3% J. Thomas McCarthy, McCarthy on Trademarks and Unfair Competition §§ 24.70-24.71 (5th
ed. 2025). See Frank Schechter, The Rational Basis of Trademark Protection, 40 Harv. L. Rev.
813 (1927).
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Thus, dilution by “blurring” actually protects famous trademarks from additional com-
mercial association. It is very doubtful, though, that such protection is desirable. Cultural
signs are generally not protected from alteration of their meaning which occurs when they
are adapted as trademarks. Thus, Nike, the Greek Goddess, was not protected from an ad-
ditional meaning imposed on it by a brand of shoes. By contrast, “Bacardi” is protected
from becoming a brand of jewelry,* the circus trademark “The Greatest Show on Earth”
— from association with used cars,*” the “Lexus” mark for cars — from becoming a brand
of personal care products,*® and even “Fasny,” New York’s firemen’s organization, is pro-
tected from being associated with private schools.*® This approach is unjustified. The legal
system allows trademark owners to exploit cultural signs without limitation while creating
a meaningful trademark. Trademarks are created entirely from the spirit and significance of
the various signs of our culture. However, when others wish to use the meanings of these
cultural signs, now incorporated in a commercial trademark, the legal system does not let
this happen. Such attitude creates an asymmetrical relationship between the various signs,
letting the cultural meaning flow only in one direction — from the cultural public domain
into commercial trademarks, subject of private property.

Trademark owners have a strong economic motivation to incorporate the notions of ex-
clusivity, superiority and uniqueness into their trademarks. However, we, as a society, hard-
ly have any great interest in these commercial cultural icons. It can hardly be argued that
the public interest in the distinctive meaning of “Bacardi” is greater than in the meaning of
Nike (the Goddess). Here it may be useful to recall Wernick’s remark that even in church
it is hard to disassociate the notion of paradise from commercial products.** Why should
trademarks, as cultural signs, or, better said, idols, enjoy a better status? Allowing famous
trademarks to be used for unrelated products, without creating confusion, would indeed
dilute their distinctive cultural meaning, and thus somewhat weaken the commodity fetish-
ism*' currently dominating our society. In other words, if we constantly come across “Rolls
Royce” peanuts, “Chanel” floor wax and the like, perhaps the idolized status of famous
trademarks in our culture would be somewhat shaken. I see no reason why the legal system
should act to prevent this from happening and try to preserve the somewhat pagan consumer
culture promoted by commercial corporations.

The protection against dilution by blurring becomes even more difficult to understand
when the trademark itself is created out of an existing cultural sign. Thus, one court has
held that the use of the name “Tiffany’s” by a Boston restaurant diluted the famous jewelry

36 Bacardi & Company Ltd. v. Bacardi Mfg Jewelers Co., Inc., 174 U.S.P.Q. 284 (N.D. lll. 1972),
aff’d, 475 F.2d 1406 (7th Cir. 1973).

37 Ringling Bros.-Barnum & Bailey Combined Shows, Inc. v. Celozzi-Ettelson Chevrolet, Inc., 855
F.2d 480 (7th Cir. 1988).

38 Toyota Jidosha Kabushiki Kaisha d/b/a Toyota Motor Corp. v. Natural Health Trends Corp.,
2005 U.S. Dist. LEXIS 10442 (C.D. Cal. 2005).

3% Fireman’s Association of the State of New York v. French American School of New York, 2007
WL 1628372 (N.Y.A.D. 3 Dept.).

40 Wernick, supra note 15, at 189.
4 Aterm introduced by Karl Marx in Karl Marx, Capital 163 et seq. (1976).
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trademark.** A similar conclusion was reached in another case concerning the name “Tiffa-
ny & Co.” used by the defendant for a movie theater.** Thus, the legal system holds the view
that “Tiffany” should signify jewels and only jewels. But why? Tiffany is a female name
that has been appropriated as a trademark. As discussed above, such appropriation added
a commercial connotation to this name, thus somewhat altering its cultural meaning. That
is, the legal system sees nothing wrong with the fact that, when we meet a person named
Tiffany, in our mind it might create an association with the jewelry store. However, should
we recall a restaurant or a movie theater when we come across a Tiffany’s jewelry store, this
would be the kind of evil the legal system seeks to prevent. It is inapprehensible, what kind
of values stand behind such an approach.

The TDRA of 2006 approves the practice of protecting famous trademarks consisting of
existing cultural signs against dilution by explicitly stating that the protection against dilu-
tion is not limited to inherently distinctive trademarks, such as invented words.*

b) Dilution by Tarnishment

The most far-reaching protection of the cultural meaning of trademarks is granted by the
second branch of the dilution doctrine, tarnishment.* Tarnishment occurs when a famous
trademark is used in a manner that clashes with its image as created and maintained by its
owner.*® The protection against tarnishment was criticized by legal scholars.*” Some of them
even doubted that the Federal Anti-Dilution Act embraced the notion of tarnishment.*® This
doubt was shared by the Supreme Court in Moseley v. Victoria Secret Catalogue, Inc.* One
of the primary purposes of enacting the TDRA of 2006 was to resolve this ambiguity and
explicitly incorporate protection against tarnishment into the federal anti-dilution law.*

The protection against “tarnishment” is limited by an explicit exclusion of “fair use,”
reflecting the legislator’s concern about the First Amendment rights. The TDRA elaborated

42 Tiffany & Co. v. Boston Club, Inc., 231 F. Supp. 836 (D. Mass. 1964).

43 Tiffany & Co. v. Tiffany Productions, 264 N.Y.S. 459 (N.Y. Sup. Ct.1932), aff'd, 260 N.Y.S. 821
(N.Y. App. Div. 1932). See also Tiffany & Co. v. Classic Motor Carriages, Inc., 10 U.S.P.Q.2d
1835 (T.T.A.B. 1989).

44 15 USC 1125 (c) (1).

45 For an opposite view see Robert G. Bone, A Skeptical view of the Trademark Dilution Revision
Act, 11 Intell. Prop. L. Bull. 187, 189-191 (2007): “Dilution by tarnishment is the least
problematic [...] [type] of dilution.”

46 L.L. Bean, Inc. v. Drake Publishers, Inc., 811 F.2d 26, 31 (1st Cir. 1987).

47 See, e.g., Klieger, supra note 33; Natalie A. Dopson, The Federal Trademark Dilution Act and
Its Effect on Parody: No Laughing Matter, 5 J. Intell. Prop. L. 539 (1998); Robert S. Nelson,
Unraveling the Trademark Rope: Tarnishment and its Proper Place in the Laws of Unfair
Competition, 42 IDEA 133 (2002); Julie Zando-Dennis, Not Playing Around: the Chilling Power
of the Federal Trademark Dilution Act of 1995, 11 Cardozo Women'’s L.J. 599 (2005).

48 See, e.g., Robert C. Denicola, Some Thoughts on the Dynamics of Federal Trademark Legislation
and the Trademark Dilution Act of 1995, 59 Law & Contemp. Probs. 75, 88-90 (1996); Miles
J. Alexander & Michael K. Heilbronner, Dilution under Section 43(c) of the Lanham Act, 59 Law
& Contemp. Probs. 93, 124 (1996).

4 123 S.Ct. 1115, 1124 (U.S. 2003).
50 15 USC 1125 (c).
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on this exclusion, which was previously formulated rather laconically.”® Whether this elab-
oration broadens the scope of the “fair use” defense is, however, questionable.>

The body of case law dealing with tarnishment is quite substantial. For the purpose of the
current analysis, I would like to consider the influence of the three following factors on the
outcome of the decisions: 1) The Role of the Trademark in the Conveyed Message; 2) The
Nature of the Conveyed Message; 3) The Likelihood of Consumer Confusion.

1) The Role of the Trademark in the Conveyed Message

When the tarnishing expression in question bears a clear critical comment on the
trademark owner, the courts usually regard it as protected speech. Thus, in one case an
environmental nonprofit organization used a mocking caricature of Reddy Kilowatt,
a cartoon character the plaintiff used to promote its electric utilities. The obvious pur-
pose of this use was to criticize the policy of the plaintiff, and the court denied trademark
infringement® In a similar case, infringement claims were denied where an environ-
mental group ran a political ad criticizing the policies of the ULS. Forest Service. The ad
featured the well-known figure of Smokey Bear trying to hide a chain saw behind his
back, with the slogan “Say it ain’t so, Smokey.”* The same conclusion is usually reached
when the tarnishing use intends to criticize the values represented by the trademark
more generally. Thus, in one case the defendant produced photographs of Barbie dolls in
various sexualized poses, often juxtaposed with vintage household appliances. Doing so,
he attempted to criticize the objectification of women associated with Barbie. The court
found the use non-infringing.” The same result was reached in a case concerning the
song “Barbie Girl” that mocked the brand values of the “blond bimbo girl” whose “life
is plastic.”

However, when a trademark is used to express something different than critique on
its owner or the values represented by the mark, courts usually establish a trademark
infringement. Such conclusion was reached regarding an athletic competition for ho-
mosexuals called the “Gay Olympic Games,™” t-shirts imprinted with a black version of
Mickey and Minnie Mouse™ and magazine caricature, which altered the Michelob’s slo-

51 15 USC 1125 (c)(3).

52 Some scholars argue that the revision expanded the scope of the “fair use” defense: see, e.g.,
McCarthy, supra note 34, § 24.123; Kent D. Stuckey et al, Internet and Online Law § 7.03
(2008).

Others believe that the scope of the defense has not been changed: see, e.g., Marc L. Delflache
& Sarah Silbert & Christina Hillson, Life after Moseley: the Trademark Dilution Revision Act, 16
Tex. Intell. Prop. L.J. 125, 142 (2007).

53 Reddy Communications, Inc. v. Environmental Action Foundation, Inc., 199 U.S.P.Q. 630
(D.D.C. 1977).

54 LightHawk, The Environmental Air Force v. Robertson, 812 F.Supp. 1095 (W.D.Wash.1993).
55 Mattel Inc. v. Walking Mountain Productions, 353 F.3d 792 (9th Cir. 2003).

56 Mattel Inc. v. MCA Records, Inc., 28 F. Supp. 2d 1120 (C.D. Cal. 1998).

57 San Francisco Arts & Athletics v. International Olympic Committee, 483 U.S. 522 (1987).

58 Walt Disney Co. v. Powell, 698 F. Supp. 10 (D.D.C. 1988), aff’d in part and vacated in part,
remanded, 897 F.2d 565 (D.C. Cir. 1990).
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gan “One Taste and You'll Drink It Dry” into “One Taste and You'll Drink It Oily” in
order to comment on oil spill into the river from which the Michelob brewery took its
water.

Such decisions extensively protect trademarks as cultural signs, allowing trademark
owners to control social and political connotations of their marks. Thus, without the
permission of their legal owners, the Olympic symbol may not be employed in the
gay’s struggle for equality, Mickey and Minnie Mouse are not allowed to engage in the
social discourse concerning racial discrimination and the Michelob’s mark may not be-
come associated with pollution issues.

Let us examine the example of the “Gay Olympic Games” more closely. The Olympic
Games are a very strong cultural sign in our society. Its meaning is created due to the
athletes participating in the Games, the public watching and discussing them, press and
literature. And yet, there is a single entity that owns all the symbols related to the Games
— the Olympic Committee. Between the years 1984 and 2000 the Committee chose to
commercialize the Olympic Games extensively thereby diluting their cultural meaning.
Doing so, it deprived the public of the purity of one of its strongest cultural signs for its
own economic gain. However, when a gay rights group wishes to employ the Olympic
symbols to convey a message of social acceptability, the Committee has the right to pre-
vent it from doing so. This situation appears to be especially peculiar if we recall that the
Olympic Games originate in the ancient Greece, where they were part of its homosexual
culture. The participation in the Games was limited to young males, who competed naked,
as the festival was meant, in part, to celebrate the beauty of the male body.

The whole concept that a cultural sign may have an owner is fundamentally flawed.
Cultural signs in general and trademarks in particular shape our social and cultural
heritage. Cultural signs reflect the values and the conventions of our society. These val-
ues and conventions should not evolve under the supervision of trademark owners. The
Olympic Committee should have no right to make decisions with respect to the cultural
meaning of the Olympic Games and, particularly, on whether or not they should be asso-
ciated with homosexuals. By letting the Olympic Committee make a decision on this is-
sue, we allow a single private entity to determine whether or not our cultural perception
of wholesome and prestigious athletic games should include the notion of homosexuali-
ty. This situation is undesirable. The society should be able to establish the meaning of its
cultural signs in a free and uncontrolled dialogue. The general attitude of the Western
legal systems, according to which cultural signs are not protected against alteration of
their meanings but in exceptional cases, is the only acceptable position in a democratic
society. This position should not change when the cultural sign in question is a regis-
tered trademark. The meaning embedded in cultural signs should always be considered
as something that belongs to the public and never as private property of certain entities.

In tarnishment cases courts often emphasize that the defendants have adequate alter-
native avenues of communicating their messages without using another’s trademark.*’

5 Mutual of Omaha Ins. Co. v. Novak, 836 F.2d 397, 402 (8th Cir. 1987); Anheuser-Busch, Inc. v.
Balducci Publications, 28 F.3d 769, 778 (8th Cir. 1994); Dr. Seuss Enterprises, L.P. v. Penguin
Books USA, Inc., 109 F.3d 1394, 1403-1404 (9th Cir. 1997); Interbank Card Ass’n v. Simms,
431 F. Supp. 131, 133 (M.D. N.C. 1977).
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This attitude significantly simplifies the complex cultural reality. In the cases mentioned
above trademarks were used as rhetorical figures, in order to make the conveyed messag-
es more convincing and more memorable. And although there are plenty of rhetorical
figures that are not protected as trademarks, it cannot be argued that there is no need
to use another’s trademarks to convey one’s messages. Every cultural sign has a distinct
meaning or, in terms of the Q model, a distinct configuration of links leading to it. The
social message conveyed through black Mickey and Minnie Mouse can hardly be ex-
plained in words. Similarly, there are no equivalents to “Gay Olympic Games” or ,,One
Taste and You'll Drink It Oily.”

Of course, the cultural meaning of a trademark is diluted when it is used to express an
idea wholly unrelated to it. However, trademark owners, too, often employ meaningful
cultural signs as rhetorical figures, thereby diluting their distinctive significance. Thus,
for instance, the legal system is not concerned with the public interest in protecting the
phrase “Life, Liberty, and the Pursuit of Happiness” against dilution occurring while it is
used as a rhetorical figure that builds the Cadillac trademark. At the same time, the inter-
est of Michelob prevents the use of its trademark as a rhetorical figure to convey a message
against pollution. I see no reason why trademarks should be regarded as cultural signs of
a higher rank and protected against modifications of their meaning. Once trademarks en-
ter the scene of playing with words, of making a sophisticated use of the existing cultural
signs to convey their messages, they should themselves obey the rules of this game.

Let us imagine cultural meaning as a material having certain, limited mass. That is, we
have only a limited capacity of considering things important, exciting, interesting, etc.
Attaching great importance to some issues necessarily implies attaching less importance
to other issues. When trademarks become the center of our attention, when they en-
compass a significant portion of cultural meaning, they necessarily deprive other issues
of this meaning, pushing them aside. If the legal system prevents trademark dilution
through expressive speech on issues unrelated to the mark, it prevents redistribution of
the cultural meaning and reinforces distribution that favors the key position trademarks
hold in our culture. For example, not letting to use the Michelob trademark to convey
a message against pollution prevents the cultural meaning of Michelob from leaking out
into the discussion on environmental issues.

2) The Nature of the Conveyed Message

Even when the defendant’s messages specifically target trademarks, they are not always
secured from liability for tarnishment. Whether the trademark use would be permitted
or enjoined depends largely on the question of what message about the trademark it con-
veys. Thus, courts invariably allow expressions whose messages are easily decipherable
and readily understandable’ Reddy Kilowatt and Smokey Bear cases, discussed above,
are illustrative examples of this principle. However, when the message is somewhat more
allegorical, less specific and does not criticize anything in particular, its destiny is rather
hard to predict.

50 See, e.g., WHS Entertainment Ventures v. United Paperworkers Intern. Union, 997 F. Supp.
946 (M.D. Tenn. 1998): flyers that listed violations of a saloon and included a parody of the
saloon’s trademark were not found to violate the mark. See also the already mentioned Barbie
cases: supra notes 54-55.
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Although it is a well-established principle that the First Amendment protects not
only those whose jokes are funny,” it seems that a witty parody is much more likely to
be protected than a stupid joke. Thus, in one case the defendant sold t-shirts bearing the
inscription “Miami Mice” and featuring two comical cartoon mice resembling the char-
acters of the “Miami Vice” television series and appearing in similar settings. The court
concluded that the t-shirts parodied the tough, courageous, and stylish detectives of “Mi-
ami Vice” and did not infringe its trademark®? In another case the use of the acronym
“BUFU” — “By Us, Fuck You” in a satirical movie was held to be a protected parody of
the trademark “FUBU” — “For Us By Us.” Demonstrating his own good sense of humor,
Justice Owen noted that the plaintiffs action was “UFUB” — “Utterly Frivolous Under
Biopsy.”*

By contrast, where a magazine published a satirical pictorial essay entitled “Monkey-
ing Around with Tarzan and Jane” depicting Tarzan and his wife Jane engaging in ex-
plicit sexual activities and conversation, the court didn’t find the joke funny** Noting
that the essay “poked fun” at the image of Tarzan and Jane, the court nevertheless found
that the First Amendment did not protect the defendant, who “blatantly infringed” the
trademarks. The “Monkeying Around” essay would irreparably harm the reputation of
Tarzan and Jane as persons of high moral standards, admirable traits of character and
clean and attractive appearances, it concluded. Similarly, t-shirts bearing an imprint re-
sembling the General Electric trademark reading “Genital Electric,” posters with “En-
joy Coca-Cola” logo with the second word altered so as to read “Enjoy Cocaine” and
“Garbage Pail Kids” stickers showing the “Cabbage Patch Kids” dolls in violent and
sometimes noxious settings®® were all enjoined as trademark infringements.

An early post-TDRA tarnishment case dealt with the use of the words “Chewy Vuiton”
for dog toys. Giving a generous interpretation to the newly formulated “fair use” defense,
a Virginia federal district court declined dilution claims and recognized “Chewy Vui-
ton” as a protectable parody and a humorous play on Louis Vuitton’s high-end image®’
Several scholars regarded this decision as a confirmation of the expanded protection
the trademark parodies will be entitled to after the TDRA.%® However, this promising
start did not prove to mark a new era for trademark parodies. Just about half a year later,

61 See Yankee Publishing Inc. v. News America Publishing, Inc., 809 F. Supp 267, 280 (S.D.N.Y.
1992); Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 583 (1994).

62 Universal City Studios, Inc. v. T-Shirt Gallery, Ltd., 634 F. Supp. 1468 (S.D. N.Y. 1986). See also
Universal City Studios, Inc. v. Casey & Casey, Inc., 622 F. Supp. 201 (S.D. Fla. 1985), aff'd, 792
F.2d 1125 (11th Cir. 1986).

83 GTFM LLC v. Universal Studios Inc., 2006 WL 1377048 (S.D.N.Y. 2006).

64 Edgar Rice Burroughs, Inc. v. High Soc. Magazine, Inc., 7 Media L. Rep.1862 (S.D. N.Y. 1981).
65 General Electric Co. v. Alumpa Coal Co., 205 U.S.P.Q. 1036 (D Mass 1979).

86 Qriginal Appalachian Artworks, Inc. v. Topps Chewing Gum, 642 F. Supp. 1031 (N.D. Ga. 1986).

87 Louis Vuitton Malletier S.A. v. Haute Diggity Dog, LLC, 464 F. Supp. 2d 495, 507 (E.D. Va.
2006).

%8 See, e.g., Deborah R. Gerhardt, The 2006 Trademark Dilution Revision Act Rolls Out a Luxury
Claim and a Parody Exemption, 8 N.C. J. L. & Tech. 205, 226-227 (2007).
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a district court of Utah gave its somewhat less parody-friendly ruling in Harris Research,
Inc. v. Lydon® In this case the defendant offered for sale t-shirts and stickers that bore
an image resembling the famous “Chem Dry” trademark, but reading “Chem-Who?”
accompanied by the slogan “Stickin It to the Little Guy.” Stating that the defendant’s use
harmed the reputation of the trademark by creating a negative association, the court
concluded that the mark was tarnished.”

Although it is a well-established principle that the First Amendment protects not
only those whose jokes are funny,” it seems that a witty parody is much more likely to
be protected than a stupid joke. Courts do not see any point in such jokes as “Monkey-
ing Around with Tarzan and Jane,” “Enjoy Cocaine,” “Genital Electric” or “Garbage Pail
Kids.” However, these jokes do have a point. Just consider that while the sales of “Cab-
bage Patch Kids” dolls were around 40 million, more than 800 million “Garbage Pail
Kids” stickers were sold.”? That means that someone does understand the point of these
expressions and, unlike the courts, finds it amusing. Put simply, the point of such expres-
sions is an allegorical message that challenges the serious, wholesome and all-important
aura surrounding the famous trademarks. In other words, the reputation of Tarzan and
Jane as persons of high moral standards, admirable traits of character and clean and
attractive appearances, that the court was so concerned about, is precisely what “Mon-
keying Around” challenges. The fact that people show interest in such expressions is the
best evidence of their unwillingness to accept the “licensed” meanings of trademarks
imposed on them by trademark owners.

When courts enjoin speech tarnishing trademarks because it lacks a clear critical mes-
sage, they ignore the cultural reality in which meaning is not always based on facts and
logic. The meaning of a trademark is mostly created by linking it to various cultural signs
that initially have nothing to do with it. However, no one ever doubts the legitimacy of
marketing techniques attempting to convince us of the connection between Coca-Co-
la and sportsmanship or between Omega and intelligence, although this connection is
wholly arbitrary and based on nothing but psychological influence and rhetoric. How-
ever, when someone wishes to challenge the cultural meaning of a trademark, to suggest
its connection to somewhat less wholesome cultural signs, the legal system would not
let this happen unless the suggested relation has some readily conceivable point. Thus,
the trademark owners have a very significant privilege in the discourse over the cultural
meaning of their marks.

And it is a very substantial restriction indeed. Speech based on nothing, mere rhetoric,
can be much more powerful than any logical persuasion, since it cannot be rebutted. It
is a well-known fact that customers are much more loyal to a brand when their loyalty is

8 505 F.Supp.2d 1161 (D. Utah 2007).
0 |d. at 1166.

L See Yankee Publishing Inc. v. News America Publishing, Inc., 809 F. Supp 267, 280 (S.D.N.Y.
1992); Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, 583 (1994).

2 Qriginal Appalachian Artworks, Inc. v. Topps Chewing Gum, 642 F. Supp. 1031, 1032 (N.D. Ga.
1986).
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based not on rational reasoning, but on mere emotional preference.”® A consumer who
has some concrete logical reason, such as a low price, for preferring one brand to anoth-
er, is likely to switch brands when this reason disappears. However, a consumer who in-
tuitively and inexplicably prefers the brand is likely to stay loyal in the face of changing
circumstances. The same is true for expressions challenging the “licensed” meaning of
trademarks. Thus, while the image of “Reddy Kilowatt” can be rehabilitated if its owner
shows more concern for environmental issues, there is nothing to be done against “Gen-
ital Electric.” Given the clear evidence that many people are interested in tarnishing
expressions and do see their point, restricting them is, in fact, suppressing the resistance
to the “licensed” reality and imprisoning the public in the ideological visions dictated by
trademark owners.

This legal situation also has an additional anti-democratic effect on the cultural dis-
course. The fact that some expressions do not amuse the judges, but seem vulgar or taste-
less to them, stems from the fact that the judges belong to a different social group than
the target audience of these expressions. Privileging the speech that appeals to them, the
courts exert what Pierre Bourdieu calls “symbolic violence.””* That is, belonging to the
cultural elite, the judges silence the voices of other classes by condemning their aesthetic
judgments.” It is quite obvious that at the end of the day those with a more sophisticated
sense of humor have more rights to speak about trademarks. Sophisticated sense of hu-
mor is part of the “cultural capital””® of the ruling class. Using this criterion, the courts
reaffirm its social dominance.

3) The Likelihood of Consumer Confusion

Interestingly, in most of the tarnishment cases courts come to the conclusion that the
defendant’s use is likely to confuse the consumers. Thus, courts assumed that the con-
sumers would believe the owners of the respective trademarks to have approved the “En-
joy Cocaine””” and the “Genital Electric””® t-shirts, the “Monkeying Around” essay,” the
“One Taste and You'll Drink It Oily” caricature® and many other uses®! The likelihood

73 Celia Lury, Brands: the Logos of the Global Economy 86-87 (2004); C. N. Allen, A Psychology
of Motivation for Advertisers, 25 J. of Applied Psych. 378, 383 (1941); Amitai Etzioni,
How Rational We?, Sociological Forum, Vol. 2, No. 1, 1, 10 (1987).

™ “[A] gentle violence, imperceptible and invisible even to its victims, exerted for the most part
through the purely symbolic channels of communication and cognition[.]” Pierre Bourdieu,
Masculine Domination 1-2 (2001).

® See generally Pierre Bourdieu, Distinction: a Social Critique of the Judgment of taste (1984).
6 A concept introduced by Pierre Bourdieu: Id. at 2 et seq.

" Coca-Cola Co. v. Gemini Rising, Inc., 346 F. Supp. 1183, 1188-1191 (E.D. N.Y. 1972).

8 General Electric Co. v. Alumpa Coal Co., 205 U.S.P.Q. 1036, 1036-1037 (D Mass 1979).

® Edgar Rice Burroughs, Inc. v. High Soc. Magazine, Inc., 7 Media L. Rep. 1862, 1863 (S.D. N.Y.
1981).

80 Anheuser-Busch, Inc. v. Balducci Publications, 28 F.3d 769, 775 (8th Cir. 1994).

81 See, e.g., Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema Ltd., 467 F. Supp. 366,
377 (S.D.N.Y. 1979); Mutual of Omaha Ins. Co. v. Novak, 836 F.2d 397, 398-401 (8th Cir.
1987); Anheuser-Busch, Inc. v. Balducci Publications, 28 F.3d 769, 774-775 (8th Cir. 1994);
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of consumer confusion in such cases leads the courts to establishing a traditional trade-
mark infringement, providing an additional basis for enjoining the tarnishing speech.
The TDRA strengthens this line of judicial practice making tarnishing use impossible to
exempt when consumer confusion is likely. Unlike the previous anti-dilution law, the
TDRA confines the “fair use” exemption to dilution cases, thus making clear that tradi-
tional trademark infringement involving likelihood of consumer confusion will never
be considered as a “fair use.”®

However, the very phenomenon of confusion in tarnishment cases is much more
alarming than the consequences of this confusion for trademark owners, let alone the
consumers. Consumer confusion in such cases means that the “licensed” culture has
taken deep roots in our society. It means that the public is so much used to the idea that
virtually every trademark use must be authorized, that even when the trademark is used
to convey a message wholly unrelated to it or when it is made fun of, people are still
likely to believe that the trademark owner must have approved the use. In other words,
the public has already learned to accept the position of trademark owners as powerful
censors of speech related to their marks. If we were told about a society where people
believed that every poster bearing the name or the likeness of their political leader must
have been approved by him, we would probably assume that those people live under
a strict dictatorship. Meanwhile, we ourselves have already learned to accept the same
type of censored reality, where trademarks play the dictator’s role.

Of course, everybody should have the right not to speak. However, outside of a trade-
mark context if nobody explicitly ascribes to a person things she did not say, the question
whether somebody would mistakenly believe that she approved the speech simply does
not arise. Imagine that a survey shows that the public believes that a politician must ap-
prove a caricature mocking her. This would rather raise serious concerns as to the dem-
ocratic awareness of the public than lead to the conclusion that the caricature should
be enjoined.

Protection against confusion is, undoubtedly, the central purpose of trademark law.
However, although one court noted that the purchaser of a book parodying a famous
trademark has the same right not to be confused as a purchaser of a can of peas,* there is
a significant difference between confusion related to the source of goods and confusion
related to the source of speech. In other words, the question “have you made this prod-
uct?” is entirely different from the question “have you said that?” or, rather, “have you
given your consent for people to talk about you like that?” Put in terms of the Q model,
these are two links of a different kind.

What is curious about trademark law is that while it formally intends only to protect
consumer beliefs, it actually acts to generate them** Courts should thoroughly consider

Dr. Seuss Enterprises, L.P. v. Penguin Books USA, Inc., 109 F.3d 1394, 1403-1405 (9th Cir.

1997); Mutual of Omaha Ins. Co. v. Novak, 836 F.2d 397, 400-401 (8th Cir. 1987).

82 15 USC 1125 (c)(3).
8 Rogers v. Grimaldi, 875 F.2d 994, 997-98 (2d Cir.1989), cited approvingly in Charles Atlas,

Ltd. v. D C Comics, Inc., 112 F. Supp. 2d 330, 337 (S.D. N.Y. 2000).

84 See Robert C. Denicola, Freedom to Copy, 108 Yale L.J. 1661, 1668 (1999); Mark A. Lemley,
The Modern Lanham Act and the Death of Common Sense, 108 Yale L.J. 1687, 1708 (1999);
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the political consequence of reinforcing the belief that to mock a trademark or to use it
as an expressive tool one needs to get an approval of its owner. They should ask them-
selves if the censored reality thus created is the reality we want to live in.

V. The Property Rhetoric of Trademark Law

Courts deciding on trademark cases often use the rhetoric of property to justify the
outcomes of their decisions. Trademark owners have a property right in their trade-
marks, they reason, and therefore, also the exclusive right to decide in which discourses
their trademarks will be used and to protect their property against injury caused by un-
desirable associations’ Choosing this rhetoric, courts escape the necessity to cope with
the conflicting interests underlying the trademark cases. Does the public interest to use
trademarks as expressive tools, mock them, shake their idolized status outweigh the in-
terest of trademark owners to preserve the “licensed” meaning of their marks?

The property rhetoric obscures the real conflicts, making the outcomes of the deci-
sions seem inevitable. However, this feeling is a delusion rather than reality. Regarding
the trademark right as property, rather than just a right to be protected against unfair
competition,* is a regulatory decision made by the legal system. The scope of this prop-
erty right depends entirely on the extent to which the legal system in general and courts
in particular are willing to protect it. It cannot be argued that the property right of the
trademark owner is the right to protect the economic value of the trademark, since its
value is the outcome of the legal protection. Therefore, this argument is circular’

The property rhetoric of trademark law allows for a very far-reaching suppression
of free speech. This happens because free speech is extensively protected only against
governmental restrictions, but not against restrictions stemming from private property
rights. Governmental restrictions on speech are subject to severe judicial scrutiny. They
must be “narrowly tailored” to serve compelling public interests®® Yet when the re-
striction of speech stems from private property rights, specifically, intellectual property
rights, no such constraints are recognized. Extensive as they may be, such restrictions on

Ross D. Petty, Of Tartans and Trademarks, 94 Trademark Rep. 859, 876; James Gibson, Risk
Aversion and Rights Accretion in Intellectual Property Law, 116 Yale L.J. 882 (2007).

8 See, e.g., Chemical Corp. of America v. Anheuser-Busch, Inc., 306 F.2d 433, 437 (5th Cir.
1962); Interbank Card Ass’n v. Simms, 431 F. Supp. 131, 133-134 (M.D. N.C. 1977); Dallas
Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604 F.2d 200, 206 (2d Cir.1979); Mutual
of Omaha Ins. Co. v. Novak, 836 F.2d 397, 402-403 (8th Cir. 1987); San Francisco Arts &
Athletics, Inc. v. United States Olympic Committee, 483 U.S. 522, 541 (1987); Walt Disney Co.
v. Powell, 698 F. Supp. 10, 12 (D.D.C. 1988).

8 Trademark law is considered to be part of unfair competition law: United Drug Co. v. Theodore
Rectanus Co., 248 U.S. 90, 97 (1918); Union Nat’l Bank v. Union Nat'l Bank, 909 F.2d 839,
844 n.10 (5th Cir. 1990); Keebler Co. v. Rovira Biscuit Corp., 624 F.2d 366, 372 (1st Cir.
1980).

87 See Felix Cohen, Transcendental Nonsense and the Functional Approach, 35 Colum. L. Rev.
809, 815 (1935).

88 See, e.g., Dunn v. Blumstein, 405 U.S. 330, 343 (1972); Kusper v. Pontikes, 414 U.S. 51,
58-59 (1973); Republican Party of Minnesota v. White, 122 S.Ct. 2528, 2530 (2002).
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free speech are not regarded as problematic. No balance of interests is usually made in
such cases — the free speech interest simply has to retreat® As one court has put it, “the
First Amendment is not a license to trammel on legally recognized rights in intellectual
property.” One court explicitly noted the absence of any governmental involvement in
connection with the asserted First Amendment violations.”

However, the distinction between private and governmental censorship is a type of
disguise. As legal realists teach us, the state is the one that creates and enforces property
rights”? The state is the one that decides to grant commercial conglomerates the power
to control the cultural meaning of their trademarks. We must strip the veil of the prop-
erty rhetoric to see if granting such power makes good law.

Intellectual property rights are generally granted for the purpose of encouraging cre-
ation of the protected intangible assets.” Trademark rights particularly are traditionally
granted in order to encourage the investment in the quality of goods or services and in
commercial goodwill?* Protection of trademarks against consumer confusion as to the
origin of goods or services wholly satisfies this purpose. When the cultural meaning of
a trademark is regarded as a part of the property right in the mark, this encourages its
owner to invest in the creation of such meaning, rather than in the quality of its goods
or services.

As described above, the cultural meaning of trademarks is created by marketing tech-
niques that dilute the non-commercial signs of our culture, populate our living environ-
ment and come to control the contents of our communication media. They strengthen
materialistic values in our society, whereas empirical studies show that such values have
an adverse effect on personal well-being”’ I believe, there is every reason to discourage,
rather than encourage, commercial corporations from creating cultural meaning to their
trademarks.

Trademark law deals with a very special kind of property — the property in semantic
links. To a certain extent, it determines what people should believe about trademarks.
The original purpose of trademark law is to protect the semantic link implying that the

8 See, e.g., Interbank Card Ass'n v. Simms, 431 F. Supp. 131, 134 (M.D. N.C. 1977): “The
Court finds that [...] the defendant in the name of the First Amendment cannot as a matter
of law infringe upon the plaintiff's service mark or trademark in the Master Charge credit
cards and window stickers.”; Dallas Cowboys Cheerleaders, Inc. v. Pussycat Cinema, Ltd., 604
F.2d 200, 206 (2d Cir.1979): “The propriety of a preliminary injunction where such relief is
sought is so clear that courts have often issued an injunction without even mentioning the first
amendment.”

% Dallas Cowboys Cheerleaders, Inc. v. Scoreboard Posters, Inc., 600 F.2d 1184, 1188 (5th Cir.
1979).

% Interbank Card Ass’n v. Simms, 431 F. Supp. 131, 133-134 (M.D. N.C. 1977).
92 Joseph William Singer, Legal Realism Now, 76 Cal. L. Rev. 465, 487-494 (1988).

% Art. |, § 8 of the United States Constitution: “The Congress shall have power [...] [t]Jo promote
the progress of science and useful arts, by securing for limited times to authors and inventors
the exclusive right to their respective writings and discoveries.”

9 McCarthy, supra note 34, §§ 2.3-2.4.
% Tim Kasser, The High Price of Materialism 5-22 (2002).

C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834+ https:/ /clp.orgua 45



KATYA ASSAF ZAKHAROV

trademark owner is the origin of the respective goods or services. However, when the
cultural meaning of a trademark is considered to be a part of the property right of its
owner, it actually means that the trademark owner also has the right that people associ-
ate its trademark with certain positive values that constitute its “licensed” meaning. This
is a very far-reaching right to control what people think.

The trademark right should be limited to the possibility to establish and protect the
semantic link pointing at the trademark owner as the origin of its goods or services.
When someone uses a trademark to misrepresent himself as the trademark owner, this
use changes nothing in the semantic network. Since the consumers believe that the ori-
gin of goods or services is the trademark owner, no alterations in the semantic network
occur. The fact that the indication is false changes nothing from the semiotic perspec-
tive”® The semantic link is merely exploited, but not modified. The protection of this
semantic link against such exploitation is the primary target of trademark law.

However, uses that modify the existing semantic links should never be enjoined. In
a democratic society the major role of speech is to present multiple views, so that the
discourse over the various social issues resembles a dialogue rather than a monologue.
Any type of speech that modifies the existing structure of the semantic network, either
by adding a new link or by altering an existing one, should be most extensively protected.
This kind of speech constitutes what Eco calls “aesthetic text.””

When a famous trademark is used for goods so distant from its original field that no
confusion is caused, a new link is created to the trademark thereby weakening the exist-
ing ones. And when a trademark is used as a figure of speech to convey an idea unrelated
to it orin a context that clashes with its image, new associative links emerge, altering the
semantic configuration that forms its “licensed” cultural meaning. Although not such
uses constitute “speech” in the traditional sense, they all should be protected under the
First Amendment. Such uses alter something in the semantic network and thus, should
be considered “aesthetic text,” that is, symbolic communication protectable as speech.
The fact that such uses are often made by commercial entities should not lead to a differ-
ent conclusion, since the reason for protection is the right of the public to hear. That is,
the mentioned uses are valuable not because of the user’s freedom of speech, but because
of the right of the public to be exposed to alternative interpretations of trademarks, the
right to hear something else than the authoritarian tone of the “licensed” cultural mean-
ing cherishing the exclusivity and the solemnity of commercial trademarks.

Just as the name of a political candidate symbolically connotes the ideology her party
endorses, famous trademarks are the ultimate symbols of the commercial ideology. This
ideology has already acquired a dominant position in our culture. Any use that alters
the “licensed” meaning of a trademark in any way weakens the hegemony of the com-
mercial ideology to some extent. Any such use, even if made for commercial benefit and
even if not constituting “speech” in the traditional sense, is analogous to voicing a coun-
ter-hegemonic view and should therefore be permitted, and even encouraged. Protect-

% Eco, supra note 3, at 179. For a somewhat different analysis of this issue see Jacob Jacoby,
The Psychological Foundations of Trademark Law: Secondary Meaning, Genericism, Fame,
Confusion and Dilution, 91 Trademark Rep. 1013, 1042-1045 (2001).

97 Eco, supra note 3, at 261-276.

46 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



PROTECTION OF TRADEMARKS AGAINST DILUTION: A SEMIOTIC PERSPECTIVE

ing trademarks from alteration of their meaning, the legal system implicitly favors the
commercial ideology over alternative world views and helps the efforts of commercial
corporations to make it seem natural and indisputable.

Moreover, when the legal system protects the cultural meaning of a trademark, it ac-
tually encourages the creation of such meaning by making this practice profitable. The
process of creating cultural meanings to commercial trademarks charges the cultural
signs exploited in this process with a commercial connotation. Thus, it can be said that
today trademark law implicitly encourages the creation of a certain type of meaning to
cultural signs — the commercial meaning. This situation is undesirable. The legal system
should as much as possible refrain from favoring a certain type of meaning to cultural
signs. As discussed above, cultural signs reflect social values and conventions. In a demo-
cratic society, cultural signs should reflect, as much as possible, the real values and beliefs
of the society members; their meaning should evolve in a free dialogue between indi-
viduals. The legal system should avoid pushing this dialogue in a certain direction by
favoring a certain meaning of cultural signs over other meanings.

The commercial ideology has a very strong position in our society inter alia because
mythological and historical figures, as well as values like love and happiness have com-
mercial connotations to some extent. In a democratic society generally there is a very
high interest in a multitude of views. In our society particularly there is a significant
interest in shaking the hegemony of the commercial ideology. The greater the number
of important cultural signs that are free from commercial connotations, the weaker this
hegemony will be and the more space will be left for alternative social values. Therefore,
the legal system should avoid, as much as possible, encouraging the commercialization
of cultural signs.

The cultural meaning of trademarks is built upon the public lands of our society, that
is, in the area of our culture. It exists in our minds and thoughts. Nobody should be al-
lowed to claim a property right over this territory.
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Accad 3axaposa Kars. 3axucT TOProBeAbHWMX MapoK BijA PO3MMBAHHSL CEMiOTHMYHMI
mAXiA

AHoTauist

V wiri cTaTTi pO3rASIAQETBCSI KYABTYPHE 3HAYCHHS TOPTOBEABHIUX MAPOK Ta COLIaAbHA 3HAUYYIICTH
1x mpaBoBol oxopoun. OcHOBHA yBara IPMAIASETHCS pasosin cuctemi Crioaydennx [ltaTis. Topro-
BeABHI MapKW € CUMBOAAMM, IIPUZHAYCHUMM AASI TOTO, IJOO CIIOXKMBAY MIT O@3IIOMMAKOBO IACHTH-
JIKYBATHM TOXOAYKEHHSI PI3HMUX TOBAPIB 1 ITOCAYT. [ TpoTe chOroAHI TOProBeAbHI MapKi € 3HaYHO O6iab-
IIIMM, HIJK IIPOCTO ITO3HAYCHHST ASKePeAd TIOXOAKEHHsL. BOHM BUCTYIAIOTh KYABTYPHO 3HAUYIIMUMI
snakamn. Tak, Harpukaaa, Toproeeasta mapka «Coca-Cola», okpim nepepasanmst indpopmanii mpo
ITOXOAYKEHHsI 0€3aAKOTOABHMX HAIIOIB, ACOLIIOETHCS 31 CBOOOAOIO, MOAOAICTIO, PaAicTio Ta raobaaiza-
yiero. Toproseapna mapka «Chanel» osnauae He anne napdymm Ta OAST, a i EKCKAIO3UBHICTB, 1HTE-
ACKT Ta EBPOIETACHKMI MK, KyApTypHe 3HAYeHHS OAIMITIVCHKMUX Kires 1 Mikki Mayca, ski Takosk
€ 3aPeeCTPOBAHMMM TOPIOBEABHIMI MapPKamM, HABPSIA 9/ MOYKHA IIEPEAATH KiAbKOoMa cAOBamm. Bi-
AOMI TOPTrOBEeABHI MapKM BTIAIOIOTH LJIHHOCTI, GaueHHs Ta iAeaAn, y SIKI AIOAM BipsTh. SIK KyApTypHI
3HAKM BOHM IIOCIAQIOTh AOCUTD LIEHTPAAbHE MICIe B CYJaCHOMY CYCIABCTBI. KyApTypHe 3HaUeHHs
TOPTOBEABHOI MaPKM PETEABHO POPMYETHCS T1 BAACHUKOM 32 AOTTOMOTOIO PeKAAMM Ta THIINX MapKe-
THUHTOBUX 1HCTPYMeHTIB. L]1 IHCTPYMEHTM CTBOPIOIOTH aCOLIATUBHI 3B’S13K1M MI>K TOPTOBEABHOIO Map-
KOIO Ta PI3HMMM IO3UTUBHUMI KYABTYPHUMIM CUMBOAAMM, TAKUMM SIK CBOOOAA, MOAOAICTD, IHT@ACKT
ToI1O. Y CTaTTI CTBEPAIKYETHCSL, IO 11 3B513KM € B3aeMHMMM. TOOTO, X042 TOProBeAbHA MapKa IOYM-
HA€ HECTW YaCTUHY 3HAYCHHS TUX KYABTYPHMUX CMMBOAIB, 3 SIKMMM 11 ITOB’SI3YIOTb, Cami 11 KYABTYPHI
CMMBOAM TAKOXK YACTKOBO HAOYBAIOTh KOMEPIIVHOTO 3MICTY, IIOB’SI3aHOTO 3 BIAIIOBIAHOIO MAPKOIO.

Kawouo6i croBa: kynomypre sHauenHs mop2oenbHux MapoK, Npaso6a OXOPOHI MOP2OBETbHUX
Mapok, i0eHmugikayis NOX00HCeHHs MOBAPI8 I NOCIye, Mapkemune i OpeHOuHe, Nnpagoea cucmema
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HABYAHH IUTYYHOTI'O IHTEAEKTY
TA ABTOPCBHKE ITPABO: AE ITTPOBECTIM MEXY?

Anoraugia

CrarTio IPUCBSYeHO aHaAl3y HapyaHHS mTyaHOro iHTeaexkTy (L) y koHTEKCTI aBTOPCHKOTO TIpa-
Ba TA TAOTO ITOPIBHSIHHS 3 HABYAHHSIM AIOAMHI. ABTOPI HATOAOIIYIOTS, I1JO ITOPIBHSIHHS MIJK HaBIaH-
usam I ta AToAMHM Ma€e 3AIVICHIOBATMCS] KPUTUIHO, 3 YPAXYBAHHIM 0COOAMBOCTEN OOOX IIPOLeCiB.
He xosxue Buxoprcranss tBopis y HasgdanHi 1] craHOBUTS aBTOMATHIHE TIOPYIIEHHS aBTOPCHKUX
mpas, opAHak 3parHIcTs [T A0 macinTabHOro 3amam’sITOBYBaHHS 7 BIATBOPEHHSI OXOPOHIOBAHMUX
TBOPIB ITOTPeOy€e TITKOTO PO3IMESKYBAHHS MK AOIYCTUMUMIU 71 HEAOITYCTUMUMIU POPMaMM BUKO-
pucTanHs. Y CTATTI 3aIPOIIOHOBAHO KAacu(ikayio Takux GpopM, SIK: “HEraTMBHE HABYAHHS , “Tria-
CBiAOMe 3amam’sITOBYBaHHS TA “TIOBHE BIATBOPEHHS , 1 BKA3aHO HA IPABOBY 3HAYYIIICTH KOSKHOL
3 Hnx. Oco0AMBY yBary IpuAIA€HO OPIBHIABHOMY aHaAI3y peryasTopuux maxoais CIIA ta €C, sxi
CIMPAIOTHCS Ha AOMIHYIOUl Teopil IB: yruaitapry Teopiro ta Teopito cycriapsaoro Aobpobyry 3 CLITA
potn Teopil ocobmcrocTi B €C. Takmit aHais AO3BOASIE Kpallle 3PO3YMITH IIPUIMHIU PO30IKHOCTE
y miaxoaax Ao peryarosanss I B pisunx mpaBosmx cuctemax. YKpalHa, BpaxOBYIOUN CBOIO IIPABOBY
TPaAMULIIO, IJO TSIKIE AO KOHTMHEHTAABHOI MOAEAI, MA€ AOTIYHO ITPOAOBXKUTH KYPC Ha TapMOHI3a-
mifo 13 mpaBom €C. ABTOpM TaKOXK AOBOASITD, 1JO HeMa€e IOTPedM B po3pobiii HOBMX TeOpiv iHTe-
AEKTYaAbBHOI BAACHOCTI, aASKe BOHM 3aAMIIAIOTHCS ePEKTUBHUMM 32 YMOBU 1X KOMIIAGMEHTaPHOTO
3aCTOCYBAaHHS: HAa paHHbOMY eTar po3BuTKy LI mepesara mae HapaBaTuch TeOpIil CYCIIIABHOTO AO-
6pobyTy, HATOMICTD IricAst Komepiiaaizamil moaeaert I — Teopil ocobucTocTi 3 HAASSKHOIO KOM-

52 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



HABYAHH/ LUITYYHOI'O IHTEAEKTY TA ABTOPCBKE TTPABO: AE TTPOBECTW MEXKY?

neHcayiero TBopysM. OBIPYHTOBYETHCS TAKOYK AOLIABHICTD 3aIIPOBAASKEHHS MOA€eAl output-based
remuneration, SIKa MO>Ke BPIBHOBa>KMUTH IHTEpecH aBTOpiB 1 po3pobHmkis I1I1.

KarouoG6i caoba: wmyruil inmeaexm, abmopcoke npabo, mawunme HaGuanms, mperyGarns 111,
Girvre Buxopucmarms mbopib, doxmpuna fair use, meopii npaba inmerexmyarvroi 6aacrnocmi.

IMaan

L. Beryn

I1. (He)ymmcHe 3amam’siToByBaHHS: MIDK IHHOBALISIMI Ta aBTOPCHKIM IIPABOM
A. HaBuaHHS AIOAMHM T4 MAIIMHNA: CITIABHI PUCH Ta BIAMIHHOCTI
B. baaanc Mi>k IHHOBALJISIMM T4 OXOPOHOIO aBTOPCHKOTO I1pasa y Aoby LI

I1I. Bia BUTOKIB T€OPIit IHTEACKTYaABHOI BAACHOCTI AO BUKAMKIB IIITYYHOTO IHTEACKTY
A. AomiHyBaHHSI TPOTUAESKHWUX TEOPIN iHTeAeKTyaAbHOI BaacHOCTI B €C Ta CLIA
B. GopmyBaHHsI IIAXOAIB AO OXOPOHW aBTOPCHKOTO ITpaBa B YKpalHi
C. BriamB AOrm iHTeACKTYaABHOI BAACHOCTI Ha ManOyTHe Hauarms 111

IV. BucaoBkM

I. Beryn

ITocranoska mpobaemn. Teopyi 3 €C, CILIA Ta Yxpalum posmodasn CIPaB>KHE
IPOTUCTOSTHHSI IPOTH “XTUBUX  BEAMKMX KOMITaHii po3pobumkis LI yepes Buxopucran-
Hsl TXHIX TBOpiB Ge3 HaaeskHOT arpubyyil Ta Bunaropoan (0ub. Gizypa 1). Harvard Law
Review 3 mOCMAaHHIM Ha ASKEPEAA OIUCYE, IJO HOBY TEXHOAOTIIO HA3UBAIOTD HIUMM 1H-
MM, K MATITUHOIO MAATIATY , CTBOPEHOIO ‘SKaAIGHMMM T GE3TPUHIUITHUMM KOMITAHISI-
MM, SIKi TIPATHYTh BUTICHUTM AFOACBKMIA TAAAHT 3 IHAYCTpil mucTentea .l B ykpainchrmx
3MI cx03Ki HapaTUBM IIPOCTESKYIOTHCS Y cripasi 3 BUAABHMUITBOM «A-DBA-BA-TA-AA-MA-
['A» yepes obraapamuKy Kamum «Kinka 31 cHy. “AHTOAOTISI AHTAICBKUX TOTMIHMX OTIOBi-
Aanp », siky srenepysas LI (0ub. Qizypa 2). Kopuerysadi coiaabHMX MEPESK AKTUBHO BiA-
CTOIOBAAM 1HTEPECH 1AIOCTPATOPIB, SIKI YePe3 3TeHEPOBaHl ¥ ACKIABKA KAIKIB OOKAAAMHKM
HEAOOTPVUMYIOTH BUHATOPOAY.> TTpoTe 32 eMOLMHMMM TBEPASKEHHIMM [IOCTAIOTh BASKAMUBI
IOPMAMYHI IMTAHHS, 2 CAMe: SIKUM YMHOM aBTOPChKE ITPABO MA€ BIAIIOBIAATM Ha BUKAMKW,
nocrasaeHi HoBorO TexHoaoriero — I, ocobamso B wacTmui nasuanus 111 na o6’exrax, 150
OXOPOHSIIOTBCST ABTOPCHKMM IIPABOM.

1 Recovering Personality in Copyright.s Originality Inquiry. Harvard Law Review, 11 February
2025. https://harvardlawreview.org/?p=17018. (aata 3BepHeHH:A: 26.01.2025).

2 AuB.: 1) fApoBa Maiis. YaHeT AoTye uepes 06KAaAUHKY KHUTM «A-BA-BA-TA-AA-MA-TA». Ti cTBopmB
LUI. (Scroll Media, 23 January 2025). https://scroll.media/2025/01/23/skandal-ai-a-ba-ba-
ga-la-ma-ga/ (pnaTa 3BepHeHHs: 26.06.2025). 2) «A-b6a-b6a-ra-ra-ma-ra» 3pobrna 06KAAAMHKY
3a ponomoroto LUI. Aani 6yan auckycii, 3BMHyBayeHHst Ta npomokoau. The Village YkpaiHa,
29.01.2025.  https://www.village.com.ua/village/culture/culture-situation/359337-laquo-
em-a-ba-ba-ga-la-ma-ga-em-raquo-zrobila-obkladinku-za-dopomogoyu-shi-dali-buli-diskusiyi-
zvinuvachennya-ta-promokodi. (aata 3BepHeHHs: 26.06.2025.)
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ﬁlﬁ 5} eHy

-

111 (5 VYT

Oizypa. 1. Axyis nporecry Tropuis Oizypa 2. 3reneposana LI oOxaaamuKa
y CIIIA? “Kinka 3i cry.?

3araAbHMI OTASIA IIAXOAIB AO TI AocaipskeHHA ab0 BupimenHsa. Hapuanms 1111
PO3AIAMAO HAYKOBY CIIIABHOTY Ha ABa TAOOPM: THX, XTO IIATPUMYE AlIJCH3yBaHHS O0’€K-
TiB aBTOPCHKOTO Ipasa Aast Uinert Hasuarms [T (Martin Senftleben,’ Eleonora Rosati,®
Séverine Dusollier” ta i), 1 Tnx, XTO cTBepAsKye, 1o HadaHus LI mae 6yTn p03B0AC-
He Ha MmAcTaBi AOKTpuHM A06pocoBicHoro Buxkopucranss (“fair use”) abo iHmmMx BuHAT-
ki 3 apropcbkoro mpasa (Edward Lee® Mark Lemley, Bryan Casey,” Ceprin ['rotos! Ta
iHIIl HayKoBUI). BoAHOYAC BASKAMBO 3BEPHYTM HA TEXHOAOIIYHY CKAaAOBY Hauanws 1111
Ta AOKa30By 0a3y, 10O BIAIIOBICTM HA 3aIIMTAHHS, YW CTAHOBUTH 3amam’sitoByBanms L1
00’€KTIiB aBTOPCHKOTO IIPaBa PEaAbHY 3aTPO3Y AASI ABTOPIB. 3 TEXHOAOTIYHOI Ta IOPUAUIHOL

3 Column: your boss wants ai to replace you. The Writers. Strike shows how to fight back.
Los Angeles Times, 11 May 2023. https://www.latimes.com/business/technology/
story/2023-05-11/column-the-writers-strike-is-only-the-beginning-a-rebellion-against-ai-is-
underway. (AaTa 3BepHeHHS: 26.06.2025).

4 )KiHka 3i CHy. AHTOAOrisI @HMIMCbKUX roTMYHMX onoBiAaHb. Kuis: A-BA-BA-TA-NA-MA-TA. 2025.
https://store.ababahalamaha.com.ua/zhinka-zi-snu?srsltid=AfmBOorJ0-q_SsTggVUSOPf7he
WhkDk3KTSHCOYJYSW4k_Ui_Nb2rB4N. (aaTa 3BepHeHHs: 26.06.2025).

5 Senftleben M., Removing Copyright Obstacles to Al Training While Ensuring Author
Remuneration. 2025. 100 Chi-Kent L. Rev. 7 1. https://scholarship.kentlaw.iit.edu/
cklawreview/vol100/iss1/5/ (paTa 3BepHeHHA: 13.10.2025).

6 Rosati E. Copyright Exceptions and Fair Use Defences for Al Training Done for “Research” and
“Learning,” or the Inescapable Licensing Horizon. European Journal of Risk Regulation. 2025.
Ne 16 (1) DOI: https://doi.org/10.1017/err.2025.10035 (paTa 3BepHeHHsA: 10.10.2025).

7 Dusollier S. and others, Copyright and Generative Al: Opinion. JIPITEC - Journal of Intellectual
Property, Information Technology and E-Commerce Law. 2025. Ne 16 (1). https://www.jipitec.
eu/jipitec/article/view/424. (pnata 3BepHeHHA: 16.10.2025).

8 Lee E. Fair Use and the Origin of Al Training. Social Science Research Network. 1 February
2025. https://dx.doi.org/10.2139/ssrn.5253011 (paTa 3BepHeHHs: 07.10.2025).

9 LemleyM.A., & Casey B. Fairlearning. SSRN. 2020. https://dx.doi.org/10.2139/ssrn.3528447
(naTa 3BepHeHHA: 07.10.2025.)

10 TrotoB C. ABTOPCbKE MPaBO V. LUTYYHUI iHTEAEKT. UM € MalLUMHHE HaBYaHHSA BUKOPUCTAHHSIM.
UusinictnuyHa naatpopma. 2025. Ne 1 (4). C. 72-89. https://doi.org/10.69724/2786-8834-
2025-4-1-72-89 (pata 3BepHeHHs 02.10.2025).
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toukm 30py, asropn A. Feder Cooper, Aaron Gokaslan, Ahmed Ahmed, Amy B. Cyphert,
Christopher De Sa, Mark A. Lemley, Daniel E. Ho ta Percy Liang!! npoansarors cBiTa0
HAa HOASIPU30BAHI TTO3ULT LJOAO TOTO, SIKOIO MIpOI0 BeAnki MoBHI Mopeai (LLMs) sanam’s-
TOBYIOTb Ta BIATBOPIOIOTH O0’€KTHM, 3aXMUIJeH] aBTOPCHKMM IIPABOM, IJO MO>KE BlairpasaTu
BASKAMBY AOKA30BY POAD § IIOTOYHMX CYAOBMX CIIOPaX.

Mertoro paHOT cTarTi € mopisasabHEMI aHaal3 opucankyin €C, CILIA ta Ykpalan
AASI TIOIITYKY 302AaHCOBAHOTO IMAXOAY peryaroBaHHs L] B KOHTEKCTI aBTOPCHKOTO IIpaBa.
MeTop0A0TisT AOCAIASKEHHSA I'PYHTYETHCS Ha AOKTPUHAABHOMY METOAL IO Iepepba-
Yae aHAAI3 HOPMATMBHMX IIPUIINCIB, CYAOBOI IIPAKTUKM Ta IPABOBOI AOKTPUHU Y cepi
ABTOPCHKOTO ITPaBa, y TIOEAHAHHI 3 TOPIBHSABHO-ITPABOBUM Ta ICTOPUKO-ITPABOBUM Me-
topamnt. Tlopisrsanas €C, CILIA Ta Ypalum 3AIMCHIOETBCS Ha OCHOBI aHAAIZY CYAOBOL
IIPAKTUKMY, KA CTOCYBAAACS TEXHOAOTTYHOIO PO3BUTKY Ta IIPABOBOI KBAaAIPIKALIT AV ITIA
qac sapyanus [ (komiroBaHHs /TmyIacoBe BiATBOPEHHS1/30€PesKEHH ), 4 TAKOXK AHAAI3Y
YMOB 3aCTOCYBAHHSI BUHATKIB 1 0OMesKeHb aBTOpehKoro mpasa (3oxpema fair use y CLLA,
TDM-sunsrkis y €C, a TaKOK MIACTaBU BIABHOIO BUKOPUCTAHHS TBOPIB B YKpalni). [cro-
PUKO-IIPAaBOBMIL AHAAI3 HOSACHIOE BIIAMB €BOAIOLII TEOPIVi IHTEACKTYaAbHOL BAACHOCTI Ha
cydacHi peryasTopsi miaxoan L

AaHa cTaTTsI CKAQAAETHCS 3 ABOX PO3AIAIB. Y IIEPIIIOMY PO3ALAL ABTOPM aHAAIZYIOTH TEX-
HiuHY ckaaaoBy HagdaHHs L] ta aprymenTn HaykoBuiB, siKki mpupisHIoOTs LT A0 HaBuan-
HS AIOAMHW. ABTOPWM 3AIVICHIOIOTh KPUTUYHWI aHAAI3 3a3HAYCHOI [TO3MULIT, PO3KPUBAIOYN
apryMEHTH SIK Ha 11 MATPUMKY, TaK 1 ITPOTU Hel, 3 METOIO 3206€3IeYeHHS AOKTPUHAABHO
OOI'PYHTOBAHOTO TAYMAYEHHSI 3aKOHOAABCTBA ITPO ABTOPCHKE ITPABO. Y APYIOMY PO3AiAl
AHAAI3YIOTBCST AOMIHYIOU1 Teopil inTeaexTyasbHOl BaacHOCTI (paai “IB”) y €C, CIIA Ta
Vxpatui. [ TopiBHAADHA XapaKTePUCTHUKA TEOPIV AGMOHCTPYE, SIKA 3 KPATH ICTOPMUYHO HaAA-
BaAa IepeBary MyOAIYHOMY IHTePeCy B PO3BUTKY TEXHOAOLIM, a SIKa — 3aXUCTY IHAMBIAYAAD-
HUX IHTepeciB TBOPLIB. ABTOPWM CTATTI IIepeBIpsIIOTh BIAMB Teopint IB Ha Gasanc iHTEpecis
Ta CTUMYAIB TOAOBHUX YYaCHMKIB po3BuTKy reHeparusHoro I (pospobuumkis I, cy-
CITIIABCTBA TA TBOPLUIB,/aBTOPIB). Ha OCHOBI IIOPIBHAABHOTO aHAAI3y — AaBTOPWM IIPOIIOHYIOTH
IIASX BperyAtoBaHH: HaBdauus LI, kuii AOLIABHO 00paTi YKPaIHCHKOMY 3aKOHOAABLIIO.

T'oAOBHI IMTAHHS AAHOIO AOCAIASKEHH — SIK TexHoAOruHMI acnekT Hapuyaums 111
MAa€ aHAAI3YBATUCS 9EPE3 TTPU3MY ABTOPCHKOTO ITpaBa? SIKmMm dmMHOM Teopil pasa IB MoskyTs
cHpsMOByBaTH ManbyTHi po3BuTok L7 3arasom, 4m MaroTh 3acTapial AOTMM BIIAMBATH HA
PO3BUTOK [111? BiamioBial Ha 1Ii 3aTMTAHHS CTBOPIOIOTD IIAI'PYHTSI AASI TIOAQABIIIOTO aHAAIZY
IIPaKTUIHMX cyeHapils peryatoBanis LI apropepkmm mmpasom. Haykosisimm Ha Harjionaas-
HOMY PIBHI HE IIPUAIACHO AOCTATHHOI YBATM IMTAHHIM ICTOPUIHOTO PO3BUTKY AOKTpMHN 1B
Ta 11 IIOTEHLIMHOTO BIIAVBY Ha BUPIIIEHH BUKAMKIB, K1 CTOCYIOThCs HapdaHH: [1IL

II. (He)ymucHe 3amam’iTOBYBaHHST: MDK IHHOBALJisSIMM Ta aBTOPCHKUM IIPABOM
YV AaHOMY PO3AIAL aHAAIZYETHCSI IIPOLIEC 3aITaM’SITOBYBAHHS OO €KTIB aBTOPCHKOTO IIPaBa
B ipoyeci HapdanHs [ mASXOM BUOKPEMAECHHS HOBUX KATETOPil HEYMUCHOTO 3aIiam’si-
TOBYBaHH1, rmiacBisomoro samam’stoysanus (“subconscious memorization”), “noBHoro

11 Cooper A. F. and others, Extracting Memorized Pieces of (Copyrighted) Books from Open-
Weight Language Models. arXiv, 17 September 2025. http://arxiv.org/abs/2505.12546.
https://doi.org/10.48550/arXiv.2505.12546 (paTa 3BepHeHHA: 02.10.2025).
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BIATBOPEHHs Ta 1X MOPIBHIHHS 3 KOTHITMBHUMM [POIJECAMI HABYAHHS AFOAMHN. MeToro
AHAAI3y € IIOAOAAHHS CIIPOIIEHOTO ysBAeHH: 1po HasdauHs LI sax cyro mexaniune Bia-
TBOpEHHS “TIaTePHIB~ Ta GOPMYBAHHST G1ABIT KOPEKTHOI ITPABOBOT OIIIHKM 3 YPAXYBAHHIM
TeXHIYHUX XapaKTepucTuk pisHmx mopesent 1. Ocobampa yBara mpumAIASETBCS TOMY,
IJO pi3HA TEXHOAOTIYHA apXITEKTypa Ta IaPaMETPU MOACACH IIO-PI3HOMY BIIAMBAIOTH HA
TPUBAAICTD 30epeskeHHs 1HPOpMALIT § Barax MOAEAL 7 HA MOSKAMBICTD 11 BIATBOPEHHSL
Lle MATBEPASKYETHCS SIK TEXHIYHUMM AOCAIASKEHHSIMM, TAK 1 CYAOBOIO IIPAKTUKOIO, SIKa
AEMOHCTPYE BIAMITHI IMAXOAM AO OLIHKM (peHOMEeHa 3armam’siToyBaHHsL. Ha 1jint ocHOBI
PO3AIA OBIPYHTOBYE IiIIOTE3y, IJO BUOIP MIK AI[JeH3YBAHHAM 1 3aCTOCYBAHHSIM BUHATKIB
3 aBTOPCHKOTO Ipasa (30kpema fair use) He Moske GyTH YHIBEPCAABHMM, & MAE 3aAEIKATH
BlA KOHKpeTHMX TexHIYHMX BaacTmpocTei Il Ta pr3uKkis mopyreHHs aBTOPChKMUX IIpas
Y KOSKHIV IOPUCAMUKIINL.

[Tiaposaia (A) aranaisye, sx ononenTn Ta pmxmuabimkm [ mo-pisHOMy KOHLenTyaAl-
3yrors rpoyec Hasyanus I ITigposaia (B) poocaiaskye miaxoam asropeskoro mnpasa B €C,
CIIIA Ta Vxpalhi IJOAO IOPYLIICHHS aBTOPCHKUX IIPAB § KOHTEKCTI PO3BUTKY HOBMUX TEX-
HOAOTIT.

A. HaByaHHST AFOAVHWM 1 MAIIVHW: CITIABHI PVCH Ta BIAMIHHOCTI

Hayxosuyi mpoBopsTs aHasoril misk Aroansoro Ta I, ockiapkm mam’siTs 000x mae mesHi
CITIABHI PumCH, 30KpeMa 0OpobKa, 30epiraHHs Ta BIATBOPEHHS PI3HMX THINB iHGopMAail.
Taxi mponecn, K HaBYAHHS Ta YATAHHS, HAACKATD AO HaO1ABIIT OOIrOBOPIOBAHMX Y IIOPIB-
HsaAbHOMY aHaaisl I ta atoanHM. YKpaTHCBKI AOCAIAHMKM BU3HAYAIOTH IHTEACKT AIOAMHMU
K QYHKIIIO “CBIAOMOCTI AIOAMHM, SIKa IPEACTABACHA CUCTEMOIO AATOPUTMIB, 3abesmedye
CAMOHABYAHHS BIATIOBIAHO AO HasIBHOT iHGOOpPMAILi,” TOAl K INTYIHWMIA {HTEAEKT — 1je
QyHKYia “IITYYHOT CBIAOMOCTI, 5IKa IIPEACTABACHA CTBOPEHOIO T4 KOHTPOABOBAHOIO HEIO
cucTemoro aaroputmis.” 2 SIK 1 B AoAChKOMY HapuanHi, Aast Hasdanss LI neobxiane 3any-
YeHHSI PISHMX ASKepea iHGopMail Ta 6a3 AAHMX, BRAIOYAIOUM OO’EKTIM aBTOPCHKOTO IIPABA.
Tax, Auron Tapaciok susnagae Hapaanms LI ax “Buxkopucranis 06’€KTiE aBTOPCHKOTO
IIpaBa 3 METOIO 3MIHM XAPAKTEPUCTUK Ta MOYKAMBOCTEN cucTemn (0asm AQHMX, 1JO Bupa-
SKEHI Y Barax HEVPOHIB, 3CyBaX TOLJO Ta IIPOIPAMHOIO KOAY) 3aAAS IIOKPALIEHHS MOYKAM-
BOCTI PobOTH CUCTEMN 3 OO’EKTAMM TAKOTO THUITY, 30KPEMa, 3 METOIO PO3ITI3HABAHHS UM
reHepyBaHHs MoAI6HMX 06’exTin.”* BopHOUac TocTae PpyHAAMEHTAABHE TUTAHHSL: UM MAE
napyanus [ saivicHIOBaTHCA OE30IIAATHO B MESKAaX BUHATKIB 3 aBTOPCHKOTO IIPABa, Ui K
BOHO MA€ 3AICHIOBATUCS Yepe3 AlJeH3YBaHHs1?

[TpuxmapHUKN MAXOAY 6e3kornTosHOro HapdauHs LI HABOASTH HWMBKY apryMeHTIB.
[To-nepire, HaBYaHHSA per se He CTAHOBUTD HOPYIIEHHS aBTOPCHKOTO IIPaBa, OCKIABKM He
CIIPSIMOBAHE HA BIATBOPEHH: 4K PO3IOBCIOA’KEHH: OXOPOHIOBAHWX TBOPIB. ITo-apyre,
BOHO € HEOOXIAHOIO IIEPEAYMOBOIO TEXHOAOTIYHOTO PO3BUTKY 1 M€ 3aAINATHUCSI AOCTYII-
HIUM AASL TIMPOKOTO Koaa cy6’exris. Mark Lemley crsepaskye, mo “npaso mae s6epiratm

12 llleBueHko A. |. CtpaTteria po3BWTKY LUTYYHOro iHTeAekTy B YkpaiHi: MoHorpadis (IMLWI 2023)
¢.23. https://doi.org/10.15407/development_strategy_2023 (aata 3BepHeHHs: 10.01.2026.)

13 Tapactok A. MpaBoBi NIACTABK AAST BUKOPWUCTAHHA 00 EKTIB aBTOPCbKOrO MpaBa B MalUUHHO-
My HaBuYaHHi. Teopia i NpakTMKa iHTeAeKTyaAbHOI BAacHocTi. 2024 Ne 2 (8), ¢.74 https://doi.
org/10.33731/22024.305506 (paTa 3BepHeHHA: 10.01.2026.)
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MOYKAMBICTD HaBYAHHsI, HE3AAE€KHO BiA TOTO, UM MAETBCS PO AIOAMHY, 4i 1Ipo pobora.’*
Amnasoriuno Cepriit ['aoTos 3a3nagae, mo “re, mjo BiAGYBAETHCS TMiA YaC MAIIMHHOTO Ha-
BYAHHSI IITYIHOTO IHTEACKTY, € HE UMM THIINM, SIK YUTAHHSIM — OCOOAMBOIO POPMOIO BI-
KOPUCTAHHS TBOPY, Ha SIKY ABTOPCHKI IIPaBa He IIOMUPIOIOTHC.

BiapIie TOTO, HABYAHHS TPAAULIIVIHO PO3TASIAAETDC SIK 3AIIOPyKa IHHOBALIV, IIPOrpecy
1 TEXHOAOTIYHOTO PO3BUTKY. HaAMIPHO CKAAAHI PEIYASITOPHI BUMOIH Ta OOTSDKAMBI Mexa-
HI3MM IIPABO3aCTOCYBAHHS MOYKYTb, HABIIAKM, CTBOPIOBATI CEPIO3HI IIEPEIIIKOAM AASL PO3-
BUTKY HOBUX TexHOAOTIN. Tax, Mario Draghi sseprae yBary na Te, mjo obpanmin €C miaxia
Ao peryatoBanHs LI Mo>ke CTAHOBUTM 3aTPO3Y AASL MAAOTO Ta CEPEAHBOTO bi3HeCy, KM
HE 3AaTe€H KOHKYPYBATH 3 BEAUKMUMIM TEXHOAOTTYHMMM Kommaismu CIITA Y Aoporosap-
TICHI AILJ€H3IVHI YTOAW € IIJé OAHMM IIPUKAZAOM Oap’epiB: MaAl Ta CePEAHI MIAIIPUEMCTBA
9aCTO HE MOYKYTh AO3BOAUTM COD1 ITOAIGHI IHBECTHIIT, I1JO IITYIHO OOMEIKYE KOHKYPEHIIIIO
Ha prHKY. [ TokasoBMM Y IJbOMY KOHTEKCTI € IpuKAaj yroan misk OpenAl ta Disney 1mopo
BUKOPUCTAHHSI OXOPOHIOBAHMUX aBTOPCHKMM IIPABOM Ta IIPABOM TOPTOBEABHMX MAPOK
nepconaskis Mikki Mayc, 3opsui Birian, Aiso, Criy, Apieas, [Tonearomka Ta 1HIINMX, AAS
nasuarus mopeal LI Sora (Pizypa 3). Disney insectye 8 Open Al, 3a HasizHOIO 1HPOpMA-
LI€10, OAMH MIABSIPA AOAAPIB T2 OTPUMYE BIATIOBIAHY YaCTKY KOMIaHi1."”

Oizypa 3. TTpuraaAr BUKOPUCTAHHS BIAOMIMX IIepCOHAKIB AicHes
y mopeai ITIT Sora'®

[HIIMV mpuKAa) AOPOTOBAPTICHMX IHBECTMUIN IJOAO YKAAACHHS AILICH3IMHOL yro-
A — xommanil Reddit Ta Google. 3a AQHMMU ASKepea, BAPTICTh KOHTPAKTY, YKAAACHOTO
3 kommaniero Alphabet (Baacanrom Google) Ta maardpopmoro Reddit cranosuts 6amnspro

14 Lemley M., Casey B. (n 9) p.785.
15 Glotov (n 10) ¢.83.

16 The Draghi Report on EU Competitiveness. 09.09.2024. https://commission.europa.eu/
topics/competitiveness/draghi-report_en. (aata 3BepHeHHA: 10.01.2026.)

7 The Walt Disney Company and OpenAl Reach Agreement to Bring Disney Characters to Sora.
The Walt Disney Company. 11 December 2025. https://thewaltdisneycompany.com/disney-
openai-sora-agreement/ (aata 3BepHeHHsA: 01.01.2026).

18 Tam camo.
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60 miapiioHiB A0Aapis Ha Pik.!” Takmum unHOM, TOAIGHI yTOAM MOKYTH GyTI CyTTEBMUM 06-
TSDKEHHSIM AAST MAACHBKUX Ta CePEAHIX po3pobumkis LI

3 iH1moro 6oxy, ises 6ezomaarHoro HaguaHHs L] BukAMKae HU3KY KPUTHIHMX 3ayBa-
SKEHD, IIOB’$3aHNUX 13 KYABTYPHOIO, €KOHOMIYHOIO T4 €TUYHOIO IEePCHeKTHUBaMN. SIK 3a-
3Hayae Martin Senftleben, uepes npsimy sanesxmicts sxocti Hapaanus LT Bia aopchKoT
TBOPYOCTI BUMOIWM aBTOPIB IJOAO BMHArOPOAM € oOrpyHTOBaHMMM. Kpim TOTO, SKIO
IIPOLIEC CTBOPEHHSI AITePATYPHMUX Ta MUCTELBKMUX TBOPIB IOBHICTIO AeaeryeTses LI, cy-
cIriabeTBO “to36aBasie cebe AIOACHKOTO IMITYABCY AAST MaIBYTHBOT TBOPIOCTI 1 TocaabAIoE
3AATHICTD AO CAMOIIEPEOCMUCAEHHS! Ta KYABTYPHOTO Bigpoaskents. 2’ [To-ppyre, siK BKa-
sye Christian Peukert, BiacyTHiCTh KOMIIEHCAIIT 32 BUKOPUCTAHHSI TBOPIB Yy HABYAHHI
[T miaApuBae €KOHOMIYHI CTUMYAY aBTOPIB AASI CTBOPEHHSI HOBUX O0’€KTIB aBTOPCHKOTO
mpasa. Y AOBTOCTPOKOBIV IEPCIIEKTMUBI 1Je MOSKE 3MEHIIUTH SIKICTh 6a3 AAHUX AAS HaB-
ganHs mopeaert ITI1* Haperuri, TBepASKEHHS PO Te, 1JO HABIAHHS € GE3KOIITOBHUM,
xnbHEe SK 3 IPAKTUIHOI, TaK 1 3 KOHLENTYaAbHOI TOUKM 30Py. SIKicHA ocBiTa Bumarae
3HAYHMX 1HBECTMUIIN, TAKMUX SIK 9ac, MaTePlaAbHI PeCypcu Ha OIIAATY KYPCIB, AlLJeH31,
KHUT TO1jo.2

BiATIOBiAQIOYM HA IIMTAHHS IIPO AOLIABHICTD Oe3komrosHoro Haguanus 11 un alrrensy-
BaHHs 0a3 Aaumx AAs HaBaaHH L], HeoOXiAHO HacamIiepes BPaxoBYBaTI TEXHIYHI Xapak-
TepUCTUKM KOHKpeTHOT Moaeal 111 V HaykoBmx aebarTax BeAMKI MOBHI MOAEAL HEPIAKO
HOPIBHIOKOTHCS 3 I13HABAABHMMM (KOTHITUBHMUMI) 3A16HOCTSIMM AToAMENM. [ TpoTe Taka me-
TadOpUIHA CXOKICTD He ITOBMHHA BBOAUTHM B OMAHY B IIMTAHHAIX aBTOPCHKOTO Iipasa. As-
TOPWM LIET CTATTI BBASKAIOTD 33 AOLIIABHE PO3ME’KOBYBATM TEXHOAOTTYHI ITPOLJeCH, ITOB SI3aH]
3 HaBYAHHM 1 3aram’sitoByBaHHAM 1HPopmanil 1111, Ta mporonyiors Taky kaacudpixario:
“HeratupHe HaBuaHH: , “THACBIAOME 3arTam’sITOBYBaHHs Ta “TIOBHE BiATBOpeHHs 06’€KTiB
aBTOPCHKOTO ITpaBa. Baskampe 3acTepeskeHHs, IJO AaHa KAaCHIKalfis € HacamIiepeA opu-
AVYIHO-aHAAITMYHOIO KOHCTPYKLIEIO, CIPSIMOBAHOIO Ha AMepeHLialiio PiBHIB IIPABOBOTO
PM3MKY 3 TOYKM 30PY aBTOPCHKOTO IIpaBa 3aAesKHO Bip 3aatHOCTI LT A0 BiATBOpeHHS OXO-
POHIOBaHMX TBOPIB. BopHOYAC 1T MIAIPYHTAM CAYIVIOTD €MITIPUYHI AOCAIASKEHHS peHOMe-
Ha 3a1am’sITOByBaHHs (memorization) y BEAMKMUX MOBHMUX MOACASIX, SIKi IIATBEPAKYIOTH
Pi3HI cTyIeH] 36epesKeHHS Ta BIATBOPIOBAHOCT] HABYAABHMX AAHX, & TAKOJK CYAOBA ITPAK-
TUKA, SIKA CTOCYETHCSI AAHOTO peHOMEHA.

19 Tong A. and others, Exclusive: Reddit in Al Content Licensing Deal with Google. Reuters. 22
February 2024. https://www.reuters.com/technology/reddit-ai-content-licensing-deal-with-
google-sources-say-2024-02-22/ (pata 3BepHeHHA: 31.01.2026).

20 Senftleben M. (n 5) p.10-13.

2t Peukert C. The Economics of Copyright and Al: Empirical Evidence and Optimal Policy. In-
Depth Analysis Requested by the Committee on Legal Affairs (JURI). European Parliament.
December 2025. p.7. https://www.europarl.europa.eu/thinktank/en/document/IUST_
STU(2025)778859 (paTta 3BepHeHHsA: 02.01.2026).

22 |ei aprymMeHT chOpMyAbOBAHO 3aBAAKW HEDOPMAAbHOMY 0BroBopeHHIo HasuaHHA LI 3 Ina-
pioHom ToMapoBKUM Yy KOMeEHTapsx coliaAbHOI Mepexi Facebook. 3okpema, Inapion Tomapos
CAYLLHO 3ayBaxMB, LUO «siKiCHa OCBiTa BUMarae 3Ha4YHUX iHBECTULN, TaKKUX SIK Yacy, MmaTepianb-
HWX pecypciB Ha onAaTy KypciB, AiLEH3iM, KHUT TOLLLO».
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“Heratmpue Hapuauusa osHauae, mo LI 3piticHIOE OIIOCEPEAKOBAHE OIPALJIOBAHHSI 1H-
dopmarjii Oe3 Hamipy 1 IOAAABIIIOTO BIATBOPEHHS. Y LJbOMY CLIeHapil HaBYaAbHI MaTepia-
A BUKOHYIOTh BUKAIOYHO (PYHKIJIIO TaK 3BAHOTO ‘HETATMBHOTO HABYAHHS , CIIPSIMOBAHOTO
Ha KOPEKIIIO Ta MOKPAIJEHHSI ITOBEATHKM MOAEAL 6€3 IIOAAABIIIOrO BIATBOPEHHSI O0’€KTIB
aBTOPCHKOTO Ipasa. Hampukaaa, HayKoBi marepiaan, 1Jo MicTATh XnbHI abo crrpocToBa-
Hi TBepASKeHHsI (30Kpema IIpo Te, 1o 3eMast Ma€ IAOCKY Gopmy abo HIOUTO TPUMAETHCSL
HA YOTUPHOX KUTAX), MOSKYTh HABMICHO BRAKOYATICSI AO HABIAABHMX 0a3 AAHMX 3 METOO
3a0e3IeYeHH I KOPEeKTHOTO BIATBOPEHH PpaKTUYHOI IHPOPMALIT MOACAAIO, @ TAKOIK 3HWU-
SKEHH:I PIBHS TAAIOLMHALIN T4 CIOTBOpeHb 1Hpopmail. He MosKHA TaKOJK HE ITOTOAMTICS
3 aprymenrrom Cepris ['A0TOBa, 110 “KyABTYpHA TBOPUICT HEMMCAMMA G€3 BUKOPUCTAHHS
IIONIEPEAHIX AOCATHEHb 1HIIMX aBTOPiB. HaTXHEeHHS MUTLST Mae A>Kepeao, uu TO B IIPU-
POAL 9 TO Y CBITI MPIit MUTLS, Y4 TO B AaHTMYHIN CTATYI, Y4 TO Y CBITI OallOK AaBHO 3a-
6yTnx vacis. Pobora 3 4y>KMMM TBOpamMM 1 YepIIaHHS 3 HMUX HATXHEHHS € YaCTUHOIO CYTI
IHTEACKTYaABHOI Ta TBOPUOI AISIABHOCTI 71 MOSKE OYTM IIPOAEMOHCTPOBAHA Ha HE3ATICHHMX
npuKAapax.’? 3reHepoBaHmii KOHTEHT 3a3BU4Iail HE € BIATBOPEHHSIM KOHKPETHOTO 06’€KTa
3 6a3n pannx, Ha sikomy Hasuascst LI, a € HOBoO KombiHALIEIO TeM, CTPYKTYP 1 cTraicTHY-
HuxX marepHiB. Takum anraOM, gxigo LI HaBgaeTses Ha 6a3ax AAHUX BUKAIOYHO 3 METOIO
IIOKPAIJEHHS BAACHUX XaPAKTEPUCTUK Ui CTBOPEHHS HOBMX, OPUITHAABHMX OO'€KTIB —
MOTEHLIMHI PU3UKN IIOPYLICHHS aBTOPCHKOTO IIpaBa 32 TAKMX OOCTABMH € HU3BKMUMMU Ta
MaAOTIMOBIPHUMM.

BiAbIn PU3MKOBMM 3 TOYKM 30pPY aBTOPCHKOTO IIpaBa € TaK 3BaHe 'IHACBiAOMe 3a-
nam’sitoByBanus’ (subconscious memorization), 1o HEPO3PUBHO IIOB'SI3aHE 3 IHACBI-
Aomum xomirosanaam (subconscious copying)** ta xpunromuesieio (cryptomnesia)®
Aami asuina HeopHOpa3oBo aHaaisyBaancs B CILIA mpm BusHaYeHHI HOPYIIEHHS aBTOP-
CHKOTO IIPABa AFDAMHOIO Ta € CPOPMOBAHOIO AOKTPUHOIO TAK 3BAHOTO  MIACBIAOMOTO KO-
nitoBaHHs”, KOAM aBTOP XMOGHO IIPUITYCKAB OPUTTHAABHICT BAACHOTO TBOPY. Tak, y crpa-
i Three Boys Music Corp. v. Michael Bolton*® mosmsad BUrpas 1o30B IPOTH CIIIBABTOPIB
micHi mip Hassoro «Love is a Wonderful Thing», a Takosx npotn 3BykosanmcHmMX KOM-
HaHiV 1 My3UYHWUX BUAABHWUIITB, 3 IKMMW BOHW CIIIBIIPAIJIOBAAM, HA OCHOBI AOKA3yBaHHSI
ABOX KpUTHuHUX paxTopis: 1) momepepHin AOCTYII AO TBOPY Ta 2) ICTOTHOI CXOKOCTI
TeOpie. CyA v Iill CIpaBi MOCMAABCS HA AOKTPMHY ‘THACBIAOMOTO KOIHIOBAHHS, sKa
6yaa cpopmosana we y 1924 y cupasi Fred Fisher, Inc. v. Dillingham? Cyaas Hand

23 Glotov (n 10) c.84.

24 TMiacBipOME KONitOBAHHSA — Lie MPOLEC, KOAW AoAMHA (abo cucTeMa) BIATBOPIOE iA€t0 UM TBIp, He
YCBIAOMAIOIOUM, LLIO LS iHGOpMaLLia Byra OTPMMaHa 3 30BHILLHLOIO AXEPEAA PaHillie.

25 KpWUNTOMHESIA — Lie MCMXOAOTYHE ABULLE, 38 AKOTO AOAMHA BIATBOPIOE PaHille 3aCBOEHY iH-
dopmalLito, BBaxatoun ii BAACHOIO OpUriHaAbHOW ipe€eto. Bnepluie uein TepmiH 3anpoBaavB
LBenuapcbkuii neuxiatp Teopop ®AypHya AASE ONKUCY BUNAAKY, KOAM AYXOBHWI MPaKTUK CTBEP-
AXKyBaAa, WO OTPUMYE NOBIAOMAEHHS 3 iHLIMX BMMIpPIB, XO4a HacnpaBAi ua iHGopmaLia Bxe
36epiranacs B il NiACBIAOMOCTI.

26 Three Boys Music Corp v Bolton. United States Court of Appeals, Ninth Circuit Ne55150, 212
F3d 477. 2000. (pata 3BepHeHHA: 02.01.2026).

2 Fisher F., Inc, v Dillingham District Court, SD New York 298 F. 145. 1924. https://case-law.
vlex.com/vid/fred-fisher-inc-v-894155988 (pata 3BepHeHHA: 02.01.2026).
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3BepTae yBary, Ijo “Yce aech BIAKAAAAETDHCS B HAIIIM am’sITi, 1 HIXTO He MO>Ke IIepeA-
6aunTn, 110 came T1 IPOOYAUTH... SIKIJO BUSBASIETHCS, 1O 1HIITA 0CObA HACIIPABAL BUKO-
prcrasa o0’eKT aBTOPCHKOTO IIPaBa SIK ASKEPEAO CBOTO TBOPY, BOHA IIOCATAa€ Ha IIpaBa
apropa. [ Toit paxT, 1o 11 mam’sTh maBeaa 11, He € Bunpassansam.” Cyaas Hand aivimon
BUCHOBKY, 11JO CXO3KICTD MI3K ABOMA IHICHAMM “AOPIBHIOE TOTOXKHOCTI 1 1O MOPYLIEHHS
BiAGyAOCS “TIMOBIPHO, HECBIAOMO, OCKIABKM BIH HEOAHOPA30BO YYB IJIO TICHIO HE3AAOBTO
AO TOTO.?

“TTiacBipoMe 3aTam’ITOBYBaHHs — L€ IPOLEC, KU MOKE OYTH XapaKTEPHUM 1 AAsT
[1I; Take 4acTKOBE BIATBOPEHH:I TBOPIB € HACAIAKOM HeepeKTUBHOIL PoOOTH (IABTPIB, IJO
MaIOTh OOMEKYBATHU BUXIA AAHMUX (QyTIYTIB), 3aXMIIEHUX ABTOPCHKMM IIPABOM. SIK BiA3HA-
qaroTh gpaxisens 13 06pobkm Ta ananisy parmx (anra. data scientist) kommanii Microsoft
A. Feder Cooper ta npodecop npasa James Grimmelmann, “aas Toro mo6 mosxua 6yao
OTPMMATH 3aIIaM’ITOBAHMIL MaTePlaA 13 MOACAI ITi Yac reHepauil, jeri martepiaa mae OyTu
3aKOAOBAHMII y HapameTpax moaesl. Momy mpocto Hema ae Giabmre 36epiraTncs. Mo-
A€Ab — Ije He YapIBHWUI IIOPTAA, SIKMI IIePEHOCUTH 1HPOPMALIIO 3 TAPAACABHOTO BCECBITY
A0 Hammoro.”” Y BIATIOBIAD Ha KpuTHKY, Komnanis OpenAl oxapaxrepusysasa noaibue
YaCTKOBE BIATBOPEHHS aBTOPCHKMX OO’€KTIB He K BAacTuBicTb LI, a gk mommaky, Haa
YCYHEHHSIM SIKOT aKTMBHO BeaeThesl pobora’’ Lee 3ayBaskye, 1110 B ONEPEAHIX CIIPaBax,
TMOB’AI3aHMX 13 3aCTOCYBAHHSIM AOKTPUHM AOGpOcoBicHOTO Buxopmcranus (fair use) po
HOBITHIX TEXHOAOTIM, CYAM ITO3UTUBHO OLJIHIOBAAW 3aIIPOBAAYKEHHST KOMIIAHISIMIU ObMe-
SKYBAABHUX MEXaHI3MiB, CITPSIMOBAHMX HA MIHIMI3AIIlIO PU3UKY IOUIMPEHHS KO, SKi
MOSKYTH 3aMiamTM opurinassai TBOpn.! TTpore, sxijo Taki 3anmobi>KHMKM € HeedeKTUB-
HWUMM, @ PU3UK ITOPYLIEHHS BUCOKMI, PO3pobHmKM [ MOKYTH 3IIITOBXHYTNUCS 3 TIOTEH-
UIMHWMM ITOPYIICHHAMM aBTOPCHKMUX IIPaB TPETIX CTOPIH, 032K, Hapdarouncs, LI mae
CTBOPIOBATW OPUITHAABHI TBOPYM HE3AAEKHO 1 HE BAABATMCS AO IIACBIAOMOTO KOIIIOBAH-
HL SIK1o A0BeaeHO, 1o mopeab LI 1) mara pAocTym A0 KOHKpeTHOTO TBOPY (HAIIPMKAAA,
IPUCYTHICTH TBOPY B 0asi pAaumx um Gibaioreyl, Ha sxmx Hayascs 1UI) 1 2) pesyabrar
reHepyBaHHsI (ayTIIyT) ICTOTHO CXOKMIA 3 OPUIIHAABHMM TBOPOM, ICHYE PM3UK KBaaidi-
Kail Takux $aKTis K “IHACBIAOME KOIiIOBaHHS , IO MOKE MOTEHUIMHO MOPYITYBATH
aBropchki mmpasa B CIIIA.

Aesixi mopeal I MaroTs TeXHOAOTTIHI XaPAKTEPUCTHUKM, SIKI AO3BOASIIOTH IIOBHE BIATBO-
PeHHS 00’€KTIB aBTOPCHKOTO IIPaBa, Ha SAKMX BOHWM HAaBYAAUCS BasKAMBO TAKO>K HATOAOCH-
TH, IJO SKICHI Ta KiABKicHI Tapamerpn HauaHH [III Ta ATOAMHW CYTTEBO BIAPISHSIOTBHCSL
Ha Biaminy Bip aroanan, HagdanHs LU nepeabadae ompaiftoBaHHs Ta BIATBOPEHHS BEAMKOL
KIABKOCTI TBOPIB. 3anam’sitoBysaHus 1] € BUMIPIOBAHOIO XapaKTePUCTHUKOIO Yepe3 Baru

28 Tam camo.

2% CooperAF.and GrimmelmannJ., The Files Arein the Computer: On Copyright, Memorization, and
Generative Al. arXiv, 1 September 2025. p.25. https://doi.org/10.48550/arXiv.2404.12590
(pnaTa 3BepHeHHA: 07.12.2025).

30 Metz R. and Bloomberg, OpenAl Accuses New York Times of “not Telling the Full Story”
about Copyright While Admitting “Rare Bug” Spits out Exact Quotes. Fortune. https://fortune.
com/2024,/01/08/openai-blog-post-new-york-times-lawsuit-not-full-story-copyright/ (paTa
3BepHeHHA: 02.01.2026).

31 Lee (n 8) p.211.
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HEMPOHHMUX MEPEK, SIKI 3HAYHO IEPEBUIYIOTh MOSKAMBOCTI AFOAMHM IJOAO 3aIlam’sTOBY-
BaHHs Ta BigTBOpenHs iHpopmanil? Emmipnane aocaiaskenns A. Feder Cooper pemon-
cTpye, 1o KopucTyBadi Mopeal LLaMA 3Moran, BUKOpuCTOBY104M pocTuii sarmt (prompt),
MaibKe AOCAIBHO BiaTBOprTH Liay KEmry “Tappi [Torrep 1 dpisocodpeprmit kaminb. > Kpim
TOTO, AIOAY MAIOTh IIPUPOAHI KOTHITMBHI OOMEIKEHHS § IIPOLjecax HABYaHH: Ta 3aIIam’sITo-
ByBaHHSL. BIATAK, aHAAOTISI MIDK TTam’sTTEO Aroamun Ta LI e cripHoo 3 Toukm 30py 06’emis
1 TOYHOCTI BIATBOPEHHSI TBOPIB aBTOPCHKOTO rrpasa. Aroan Ta I Mo>kyTs untaTn v 3amam’si-
TOBYBaTH 1HPOPMALIiIO, OAHAK 3AaTHICTS 1] A0 OYKBaABHOTO BIATBOPEHHS Ha KIABKICHOMY
Ta SIKICHOMY PIBHI 3HAYHO IIEPEBUILYE AIOACHKI moskamBocTi. Eleonora Rosati sasnauae, mo
Hapuanns L1 6e3 aigensysanns He moyke 6yt KBasidikosae K “pocaiaskenns abo Ha-
BITP SIK “HABIAHHS , TOMY IJO TIPOLJEC “HABYAHHS € TEXHITHO BIAMIHHUM Y AIOAET 1 MATTIMH.
[Jo6 naByaTmcst, moaeas LI TOBMHHA 3ATICHUTI AT 3 BUAYICHHS T4 KOIIIOBAHHS AQHWX;
TAKOJK aKT BIATBOPEHHS AQHMUX CYTTEBO BIAPISHSETHCS BiA IMPOCTOrO “HABYAHHS , 1O BU-
nAMBAE TIPIMO 3 popmyarosarss crarti 3(3)(a) AupexTnen mpo inpopmariite cyciab-
crBo (InfoSoc Directive)?® Taxum unnom, masaanss T mamapae mip akTi, siki € opuamd-
HO 3HAQYYIJUMM 3 TOUKNM 30PY ABTOPCHKOTO IIPABa, 1 He MOYKE ITOKPUBATIACS BUHSITKAMM, SIKi
crocyrorbest text and data mining exceptions B €C abo pooxrpunm fair use s CLIA.*
CyAOBa IIpaKkTMKa TAKOXK BPAXOBYE TEXHOAOITYHI xapaxTepucTuxu mopesent I, axi
CTOCYIOTBCS 3aIlaM’sITOBYBAHHA OO’E€KTIB aBTOPCHKOTO Ipasa. Tax, y cupasi Getty Images
v Stability AP7 cya mpoananisyBas, 4 BipOyBa€ThCs Take 3aram’siToByBans (memorization,)
y IIpoleci HaBYaHHSI MOAEAL Stable Diffusion. Excnieprn 3asHaumMam, 1o, Xo4a MOAEAD
MOKe OyTM CXMABHOIO AO BIATBOPEHHS 300paskeHb, BUKOPMUCTAHMX Y HABYAHHI, 11 OC-
HOBHOIO (PYHKIIEIO € y3araAbHEHHSI, TOOTO PO3II3HABAHHS 3araAbHMUX 3aKOHOMIPHOCTEN
y 6asax AaHmx, Ha sIKMX Hasdaracst Moaeas I, 1 sacrocyBaHHs X AO HOBMX, paHille He
BIAOMMX BXiAHMX AaHMX.’® BopHOUac excrieptn noropmnancs, mo Stable Diffusion sparna
SIK TEHePYBaTH 300pasKeHHSI, BIAMIHHI BiA HABYAABHMX, TAK 1 Y IIEBHMUX BUIIAAKAX CTBOPIO-

32 Nematzadeh A. and Ruder S. and Yogatama D. Memory in Human and Artificial Language
Processing Systems. 2020 Bridging Al and Cognitive Science Workshop. ICLR 2020 1. https://
baicsworkshop.github.io/pdf/BAICS_22.pdf (aata 3BepHeHHa 10.01.2026.)

33 Cooper and others (n 11) 12-13.

34 Rosati E. Copyright Exceptions and Fair Use Defences for Al Training Done for “Research”
and “Learning,” or the Inescapable Licensing Horizon 2025. 16 European Journal of Risk
Regulation 961, 974. DOI: https://doi.org/10.1017/err.2025.10035. (paTa 3BEPHEHHS:
02.01.2026).

35 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in the
Internal Market. Official Journal of the European Communities. 2000. L 178. P. 1-16. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32000L0031 (paTa 3BEPHEHHS:
26.11.2025).

36 Rosati E. Copyright Exceptions and Fair Use Defences for Al Training Done for “Research” and
“Learning,” or the Inescapable Licensing Horizon (n 34) 961.

ST Getty Images (US) Inc and others v Stability Al Ltd [2025] EWHC (High Court of Justice
(Chancery Division)).

38 Tam camo, c. 144.
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BATM 300pasKEHHS, SIKI € MalbKe IACHTUIHUMMU AO HABYAABHMUX a0O IOXIAHMMM Bip HUX
TBOpiB. OAHAK Y il CIIPaBl CYA AIVAIIIOB BUCHOBKY, IJO BIACYTHI AOKA3¥ TOTO, 1JO IIE€BHM
OXOPOHIOBAHMI aBTOPChKMUM ITpaBom TBIp Getty Images Oy 3amam’sITOBAHMI MOAGAAIO
BHACAIAOK HAAMIPHOTO BUKOPMCTAHHS A 9aC HABYAHHSI, TAK CAMO K 1 BIACYTHI AOKa3n
CTBOPEHHSI 300paskeHb, 6e3MOCePEAHBO TIOXIAHMX BiA OpUriHasbHUx TBOPiB> HiMerprmit
Oxpyskunii cyp Mrouxena y crpasi GEMA v OpenA*® ATMIIIOB TPOTHAESKHOTO BUCHOBKY
1 BcTaHoBMB, 1j0 MoaeAb LT OpenAl BiATBOpIOE TeKCTH MiceHb, HA SIKMX BOHA HABYAAACH,
1 1go mi TeKcTn Oyam 3amam’sToBaHi mopeasto 111 3a oyinkoro cyAy, GakT 3amam’sSToBy-
BAHHSI IHATBEPASKYETHCS TiM, 100 BIATIOBIAT LTI Ha mpocti 3ammtn (Ha kiuraar: «XTo as-
TOp micHi?», «HaBean mpucrin», «SIKnii mepImi KymaeT?») AO3BOASIAY TOIHO BIATBOPUTH
cripui pparmenTn. Cya BKasas, IJO TEKCTH IICEHD € PpI3UIHO 3aPIKCOBAHUMM B IIapame-
Tpax MOAEAI, IO € BIATBOpeHHsIM y posyminHi crarTi 2 Aupextnsu 2001,/29 /€C (InfoSoc
Directive)*! Omke, 3aram’ITOBYBAHHSI TBOPIB Ta MOSKAMBICTD X TOYHOTO BIATBOPEHHST BI-
XOAMTBH 32 MEXK1 AOITYCTMUMOTO HABIAHHSI T OTPebye IIPaBOBOI KBaAIpIKALIT SIK MOTEHIIN-
HOTO IIOPYIIEHHS aBTOPCHKIX IIPaB.

Peter Mezel BBa>kae IJO Lje IIOOAMHOKI CYAOBI PIII€HEHS 1 IIpoLec 3aram’sSITOBYBAHHS
He BIAITPaBaTMMe BaSKAMBOI POAI B IIOAAABIIIOMY. ABTOP 3a3Havae, IO €BPOIenchKmid Al
Act* nepeabadae 060B’SI3KOBE IIOBHE PO3KPUTTSI HABIAABHUX AQHWX, IO AMIIE ITOCHAIOE
HIO3MIIT IIPABOBAACHMUKIB IJOAO IIEPBUHHOTIO BUKOPUCTAHHS HABYAABHUX AQHMUX 1 3pOOUTD
MOAAABIIIE AOBEACHHSI TEXHIYHMUX aCIIEKTIB, TAKUX SIK 3allam’SITOBYBAHHsI, HErOTpiGHMM. *
ITpore cyan He MOXKYTD irHOPYBaTH SIK (asy iHIyTY, Tak 1 ayrmyTy Il 1 maroTs oniniosaTn
AOKa3n B 1xHIN cykynHOCTL. CIeHapin, y SIKOMY AOBEACHE 3aIlam’sITOBYBAHHS PO3TASIAA-
€TBCA K IMOPYIIEHHS IIPaBa Ha BIATBOPEHH:], 3aAMUIIAETHC aKTYyaAbHUM SK IOTEHUIHA
AOKa30Ba 6asza 3 KIAbKOX IpuumH. [lo-miepie, AesIKi TeXHOAOTTYHI KOMIIAHII CKEIITUIHO
CTABASTBCS AO IIOBHOTO PO3KPUTTSI IHGOPMAIIT ITPO HABYAALHI 0a3N, TOOOIOI0YMCD BTPaTH
KOHKYPEHTHMX ITepeBar. Y 3B’13Ky 3 WM BOHW 9aCTO YHMUKAIOTH IIPO30POCTI IJOAO ASKEepeA
AaEmx, Ha stkmx Hapgaancst mopeai LI Kordaixt misk OpenAl ta DeepSeek miptnepaskye
KPUTMYHICTH OXOpOoHM 6a3 paanmx Aas Hasyauus [1*# Biabiie Toro, aeraabhi BipomocTi

39 Tam camo, c. 558.
40 GEMA v OpenAl (Munich Regional Court).

41 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society.
Official Journal of the European Communities. 2001. L 167. P. 10-19. URL: https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:32001L0029 (pata 3BepHeHHA: 26.12.2025).

42 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June
2024 laying down harmonised rules on artificial intelligence (Artificial Intelligence Act).
Official Journal of the European Union, L. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:32024R1689 (paTa 3BepHEHHS: 26.12.2025).

43 Mezei P. Memorization and Generative Al - A Persistent Issue with Copyright Consequences?
Social Science Research Network, 5 August 2025 p.10. http://dx.doi.org/10.2139/
ssrn.5404367 (paTa 3BepHeHHS: 18.01. 2026).

4 Young S. DeepSeek, ChatGPT, and the Global Fight for Technological Supremacy. Harvard
Law School. https://hls.harvard.edu/today/deepseek-chatgpt-and-the-global-fight-for-
technological-supremacy/. 25.02.2025 (pata 3BepHeHHs: 15.01.2026).
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ITPO HABYAABHI 0a3W AAHWUX 3aAMIMAIOTHCS HEAOCTYITHUMH, B OKPEMUX BUITAAKAX MOXKYTh
6yTi 3axmIgeH] PESKMMOM KOMEPLIMHOL TAEMHNI, IJO CTABUTH ITiA CYMHIB epeKTUBHICTD
AT oxpemnx moaoskenb Al Act, 0coOAMBO AAST KOMITAHIT, IO 3AIMCHIOIOTH HapdaHHs 1111
3a meskamu €C. Takosk HayKOBLI KPUTUKYIOTH eKcTpaTepuTopiasbHy Alto Al Act gepes
HPOTUPIYIS TEPUTOPIAABHOMY IPUHLUITY OXOPOHM aBTOPCBKUM ITPABOM Ta MOSKAMBUM
HETaTMBHMM HACAIAKAM Ha Po3BuTOK iHHOBaiii B €C* Tomy, Ha Hairy AymKy, pobum
OCTATOYHI BUCHOBKWM IIPO HEPEACBAHTHICTD 3aIIaM SITOBYBAHHSI SIK IHAMKATOPA IOTEHIIN-
HOTO IIOPYIIEHHS aBTOPCHKOrO IIpaBa — IHepepdacHo. OTsKe, MOIPU HOPMATUBHI CIIpobu
3abesneunTn posopicts Hadanus LI, soxpema epes moaoskenrst Al Act, Texmidne s8u-
I 3aI1am SITOBYBAHHS 3aAMINAETHCS BASKAMBUM €ACMEHTOM IIPABOBOTO aHAAI3Y.

[Tpore HOPIBHIHHS MK AIOACPKMM HaBdaHHSIM 1 1] mae 3AlTACHIOBATMCS KPUTUIHO
3 ypaxyBaHHAM 0cobAmBoCcTel 000X Irponecis. Y bOMY KOHTEKCTI AOLIABHO PO3MESKO-
BYBATW TPW TUIIM BUKOPUCTAHHS AAHUX, OXOPOHIOBAHMUX aBTOPCHKMUM ITPABOM, ¥ HaBYAH-
ui LII: “HeraTmpHe HaBuanHs, “IHACBiAOME 3artam’sITOBYBaHHs Ta “TIOBHE BIATBOPEHHS
00’€KTIB aBTOPCHKOTO IIpaBa. JaIPOIOHOBAHA KAaacupIKamis CIpsmosaHa Ha AnMdepeH-
yiamiio PIBHIB PU3MUKY B KOHTEKCTI aBTOPCHKOIO IIpaBa 3aAesKHO Bip saatHocTi LI A0
BIATBOPEHHSI Ta 3allaM’sSITOBYBAHHS KOHKPETHOIO TBOPY. IIpakTmuHe pO3MesKyBaHH:I
3a3HAYEHWUX KATErOPii MOKE 3AINCHIOBATUCS 3 YPAXYBAHHSIM TaKMX KpuTepiis: 1) mern
HaBYaHHS Ta 3aIAM’SITOBYBAHHSI KOHKPETHOIO TBOPY; 2) HAsBHICTb A0Ka3is pocryiy 111
AO KOHKPETHOTO TBOPY (30Kpema, BCTAHOBACHHSI, 1JO TBIP BXOAMUB AO 0a3m AQHMX IIIA Yac
HABYAHH); 3) CTYIIHb CXOSKOCTI MIDK 3T€HEPOBAHMUM AYTIIYTOM 1 OPUITHAABHUM TBOPOM
(BiA BIACYTHOCTI 1CTOTHOT CXOKOCTI AO CYTTEBOI TOTOXKHOCTI); 4) XapaxTep 1 CKAAAHICT
sammty (prompt), HEOOGXIAHOTO AASL OTPUMAHHSL BIATIOBIAHOTO ayTIyTy (3BUYAl{HMIA 3aIIAT
Yn CreiasbHO CKOHCTPYMOBAaHA HMOCAIAOBHICTD MAHINYASLiit); 5) MOBTOPIOBAHICTD BiA-
TBOPEHH:I 332 aHAAOTIYHMX YMOB, IJO MOJKE CBIAUMTH PO (IKcalilo TBOPY B IapameTpax
I11I; 6) masBHICTH 260 BIACYTHICTH €PEKTUBHMX TEXHIYHUX 3alOOIKHMUKIB, CIIPSIMOBAHMUX
Ha MIHIMI3alll0 PU3UKY BIATBOPEHHSI OXOPOHIOBaHMX TBOPIB. CyKyIiHa OLIIHKA AQHMX
KPUTEPIIB AO3BOASE BIAMEIKYBATWM CUTYALII, KOAY MOAEAD AMIIE Y3araAbHIOE CTATUCTUY-
Hi 3aKOHOMIPHOCTI (1JO BIAIIOBIAQ€E “HeraTMBHOAAy HABYAHHIO ), BiA BUITAAKIB YACTKOBOTO
a00 ITOBHOTO BIATBOPEHHST KOHKPETHOTO TBOPY, SIKi MOKYTb HAOYBAaTM O3HAK IOPYIIICHHSI
ABTOPCHKOTO IIpaBa. BopHOUYAC 3a3HAYEH] KpUTEPIl HE MAIOTh YHIBEPCAABHOTO 200 BUIepII-
HOTO XapaKTePy. [X 3aCTOCYBAHHSI 3aA€3KMUTD Bip OCODAMBOCTEl AOKA3YBAHHST ¥ KOHKPETHIM
IOPUCAMKIJIT CTAHAAPTIB BCTAHOBACHHS ICTOTHOI CXOXKOCTI TBOPIB Ta IIAXOAIB AO OLIIHKM
eKCIIePTHMX AOKa31B. Tomy 3amporioHoBaHa KaacuIKaLisl CAYIYE IIEPEAYCIM aHAAITUIHMUM
OPIEHTUPOM AAST POPMYBAHHSI CYAOBOT IpakTmKM IJOAO I Buxkopucranms aBTopchrmx
o0’exTiB y HapyauHi [11] He MOSKHA aBTOMATUYIHO BBAYKATM AOIYCTUMIUM BUHATKOM 3 OXO-
POHWM aBTOPCHKOTO ITpaBa 9M AOKTPUHM AOOPOCOBiCHOTO BUKOpUcTaHHSL K 1ye y 1999 poui
3ayBaskuB Lawrence Lessig, epeKTUBHICTD IIPaBO3aCTOCYBAHHS Y UUPPOBOMY CEPEAOBMIL

4 Peukert A. Regulating IP Exclusion/Inclusion on a Global Scale: The Example of Copyright
vs. Al Training. SSRN. https://papers.ssrn.com/abstract=4905400. (paTa 3BEpPHEHHSA:
25.01.2026 ) ; Quintais J. Copyright, the Al Act and Extraterritoriality. Policy Brief The Lisbon
Council. June 2025 https://lisboncouncil.net/wp-content/uploads/2025/06/The-Lisbon-
Council_Copyright-the-Al-Act-and-Extraterritoriality_Joao-Pedro-Quintais_June-2025_final.pdf
(pnaTa 3BepHeHHsA: 25.01.2026).
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3QAESKUTD BiA apXITEKTYPH camoro Koay.*® Ha 1111 0OcHOBI AQHWMI PO3AIA AOBOAUTD, 11JO TEX-
HoAoriYHA apxiTekTypa MoAeal LI mae GpaTmcst A0 yBarm mpn Bu3HAYEHHI IIPABOMIPHOCTI
BUKOpUCTAHH TBOPIB y HaBdyaHHI L] 3 Touxm 30py aBTOpCHKOrO IIpasa.

B. Baranc Mi>k iHHOBaLisAIMM Ta OXOPOHOIO ABTOPCHKOIO IIpaBa y AOOY 1Tyd-
HOTO IHTEAEKTY

YV AAHOMY TAPO3ALAL ABTOPM aHAAI3YIOTH, 32 SIKMX obcTaBmu HapdaHHs LI moske Bu3Ha-
BATHACS SIK TTOPYIIICHHST ABTOPCHKUX IIPAB UM, HABIIAKM, IATIAAATH IA BUHSITOK 3 ABTOPCHKO-
IO ITpaBa. 3aKOHOAABL]1 YaCTO CTUKAIOTHCS 3 IIPOOACMOIO AOCATHEHHS ONTUMAABHOTO 6aAaHCY
MIDK ITPaBOM THTEACKTYAABHOI BAACHOCTI i TeXHOAOTisIMM. AesIKi HayKOBII BBASKAIOT, IJO ic-
Hye dpeHomer Qpankenurreitna Asropeskoro [Tpasa, sikuit CTBOpEOE Oap’epit AASL PO3BUTKY
texHoaoriv. Harmpukaay, y CHLIA crpuminrosmii cepsic Napster gepes sKkopeTki 0OmesKeHHsI
ABTOPCBHKOTO ITpaBa 30aHKPYTYBAB, 1 111 TEXHOAOTLT OyAa IIPEACTABACHA 3HAYHO Ii3HinIe. Yu mo-
SKyTD po3poOHmKwm [T 3iIrTOBXHYTHCS 3 TOAIGHMM CLICHAPLIMIA ¥ Pasi HAAMIPHO CYBOPOTO 3a-
CTOCYBAHHSI aBTOPCHKOTO Ipasa? AAst IHOro HEOOXIAHO IPOAHAAIBYBATI IIPAKTIUKY, SIKA MOYKE
miaasrati 3acrocysantio mpn reperusi I 3 apropeskmm mpasom y CIIA, €C ta Yxpaiui

Y CIIA xommaHil, 110 3A1MCHIO0Th HagdaHHs [LIT AAST TOAQABIIIOTO KOMEPIJIFHOTO BUKO-
PUCTAHHS MOACACT, B CYAOBMX AebaTax BIACTOIOIOTD 03U, 1jo HagdaHus I mae moxpn-
BATUCST BUFSITKAMM 3 OXOPOHW aBTOPCBKMM IIPABOM, & CAME — AOKTPUHOIO AOOPOCOBICHOTO
BUKOPUCTAHHS * fair use”, sika IcTOpUIHO chOPMYBAAACS TTIA BITAMBOM HOBMX TeXHOAOTIH. Karo-
YOBi TIPEIJEACHTH, Ha SIKi TTocmaaroThest kommanii LU — we Authors Guild v. Google,”” Google
v. Oracle,® ta Perfect 10 v. Amazon.com.* Hanpuxaan, y cripasi Authors Guild v. Google,”
cya Aossoane Google onmdpysaTi MiABIMOHM KHUT AASL CTBOPEHHSI TIOITYKOBOTO 1HAEKCY 6e3
3TOAM ITPABOBAACHUKIB. CyA BU3HAB TAKE BUKOPUCTAHHS TPAHCPOPMATHUBHMUM, OCKIABKM BOHO
He IIePeCcAIAYBAAO METY BIATBOPEHH:I TBOPIB, 4 CAYTYBAAO CYCIIIABHOMY 1HTepecy — 3abesredy-
BAAO AOCTYII AO 3HAHD 0e3 IIIKOAM AASL PUHKY OPUITHAABHMX KHUT. 3a aHAAOTIEI0, MoAeas LI,
noaibHo A0 Google Books, “amrae” tnesdi TexcTis, 06 BUSBUTI CTATUCTUYHI 3aKOHOMIP-
HOCTI; TIO CYTI, CTBOPIOE Y3araAbHEHY MOBHY MOAEAB, 4 He KOIIIOE KOHKPETHI TBOPI. 3rOAOM
II1I resrepye HOBI TEKCTH, IO € PE3YABTATOM Y3araABHEHOTO HABYAHH:, 4 He IIPSIMOTO BIATBO-
penrs. Takmri maxiA GAVSKINMIA AO THAGKCYBAHELL, AHAAI3Y Y/ HABIAABHOTO IIPOLIECY, HIK AO
KOHKYPEHLIT 3 OpUIiHAABHUMM TBOPami. Takmum aneom, Tperysaxes LI moske Oyti posui-
HEHE SIK AOITYCTUME BUKOPUCTAHHS, SIKIJO BOHO He HMOPYIIYE eKOHOMIYHI IHTEPEeCH aBTOPIB,
a HATOMICTD CIIPVSIE€ TeXHOAOTTYHOMY Ta IHT@ACKTYAABHOMY ITPOTPecy.

46 Lessig L. The Law of the Horse: What Cyberlaw Might Teach. (1999) 113 Harvard Law Review
501, 509. https://doi.org/10.2307/1342331 (paTa 3BepHeHHSA: 16.03.2025).

47 Authors Guild v Google, Inc 2nd Cir 13-4829-cv, 2015. 804 F.3d 202. https://www.law.
berkeley.edu/wp-content/uploads/2016/05/Authors-Guild-v-Google-804_F.3d_202.pdf
(paTa 3BepHeHHA: 16.01.2026.)

48 Google LLC v Oracle America Inc. 593 Supreme Court of the United States 2021. Ne18-956.
Supreme Court Rep 1. https://www.supremecourt.gov/opinions/20pdf/18-956_d18f.pdf
(naTa 3BepHeHHA: 16.01.2026.)

49 Pperfect 10, Inc v Amazon.com. United States Court of Appeals for the Ninth Circuit 2007. 508
F.3d 1146. https://cdn.ca9.uscourts.gov/datastore/opinions/2007/12/03/0655405.pdf
(pnaTa 3BepHeHHA: 16.01.2026.)

50 Authors Guild v. Google, Inc. (n 47).
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[Tpore 3acToCyBaHHS AQHWX PIIIEHb BUKAUKAE 3aHEIIOKOEHHS Y€PEe3 CYTTEBY BIAMIHHICTB
daxTrarmx oberapun nopisHsaHo 3 rexuoaoriero LIL Y crpari Google v. Oracle’® komnamis
Google BiaTBOpMAa iHTEPPETIC BUKAIOIHO 3 PYHKIIIOHAABHOT HEOOXIAHOCTI, AAST TOTO 100
KOPUCTYBaYl MOTAM 3aCTOCYBATHM CBOI ByKe HAOYTI HABMYKN B HOBIV IIporpami. Y TOM dac SIK
renepatusanii 111 mae He TIABKM QYHKIIOHAABHI CIIPOMOSKHOCTI, & i 3AQTHUIM B ASKUX
CLIEHAPISIX BIATBOPIOBATM OO’EKTNM aBTOPCHKOTO IIPpaBa. AMEPUKAHCHKI CYAM HEOAHOPA30BO
3BEpPTaAM yBary, IJO OXOPOHA ABTOPCHKOIO IIPaBa € BYKYOIO, & BIATIOBIAHE 3aCTOCYBAHHS
AOKTPUHI AOOPOCOBICHOTO BUKOPUCTAHHST — IIMPIINUM Y BUIAAKY GaKTUIHUX TBOPIB, HIK
Y BUIIAAKY TBOPIB XYAOYKHBOTO Ui dpanTasivinoro xapaxrepy. >? Jacqueline C. Charlesworth
BBAJKAE, IJO IIOCMAAHHS HA 3yMOBACHI TEXHOAOTIYHMM PO3BUTKOM CYAOBI PIIIICHHS AAST 00-
rpyuryBans Hagdanss 113 taxi ax Authors Guild, Inc. v. Google, Inc.’* Oracle America,
Inc. v. Google Inc,> ta Sega Enterprises Ltd. v. Accolade, Inc,*

Ha BipMiHY Bia HONEPEAHIX CITPAB, Y SIKMX KOMIIOBAHHS CAYTYBAAO PYHKI[IOHAABHWUM
LIASIM, HE3aACKHWMM BiA BMPa’KEHHS TBOPIB, KOMIIAHIl, IJO PO3POOASIOTH
reHepaTuBaUi I, BUKOPUCTOBYIOTH TBOPYMIL 3MICT IIPUBAACHEHNUX TBOPIB 3apaAn
JAOTO BHYTPIIIHBOT, CAMOCTIMHOT iHHOCTL

V cupasi Bartz v. Anthropic PBC’® Oxpyskumii cya CLUA IliBaiunoro okpyry Kaaidpop-
HiT AITAIIIOB BUCHOBKY, I1JO BUKOPUCTaHHs Bianiosizadem Anthropic PBC tBopis, 3axmigenmnx
ABTOPCHKUM TIPABOM, AAsT HapuauHs [1I1 € Aoo6pocoBicanm Buxopucranusam (fair use), op-
HAK 3aBAHTASKCHHS AASL LJi€T METM MIPATChKMUX KOINM — Hi. 3PEIITO0, TAKMIA PE3YABTAT
IIPU3BIB AO 3aITPOIIOHOBAHOTO BPEIYAIOBAHHS ¥ POPMI KOAGKTMBHOTO IIO30BY, IKE B Pasi
VIOTO 3aTBEPAKCHHS CYAOM CTaHE HaMOIABIIMM BPETYAIOBAHHIM B iCTOPII aBTOPCHKOTO
npasa (1,5 mapa ponapis CIIA naroc siacorkn)” 1ls cripasa A6MOHCTPYE, O AOKTPU-
Ha AOGPOCOBICHOTO BUKOPUCTAHHS MOYKE 3ACTOCOBYBATICSI HA KOPUCTh po3pobumkis 1111

€ IIOMUAKOBMM:

51 Google LLC v. Oracle America Inc. (n 48).

52 Harper & Row, Publishers, Inc. v. Nation Enterprises, 471 U.S. 539. 1985. No. 83-1632.
Supreme Court of the United States. URL: https://supreme.justia.com/cases/federal/
us/471/539/ (pata 3BepHeHHA: 25.01.2026).

53 Charlesworth J., Generative Al's lllusory Case for Fair Use. Journal of Entertainment and
Technology Law 323. August 13, 2024. SSRN: http://dx.doi.org/10.2139/ssrn.4924997
(naTa 3BepHeHHA: 10.10.2025).

54 Authors Guild v. Google, Inc. (n 47).

55 Google LLC v. Oracle America Inc. (n 48).

56 Sega Enterprises Ltd v Accolade, Inc. United States Court of Appeals, Ninth Circuit. 1992.
No. 92-15655, 977 F.2d 151061. https://law.justia.com/cases/federal/appellate-courts/
F2/977/1510/305345/

57 Charlesworth J. (n 53) p.5.

%8 Bartz v Anthropic PBC. United States District Court, ND California C 24-05417 WHA.
2025. https://law.justia.com/cases/federal/district-courts/california/candce/3:2024
cv05417/434709/437/

59 Gour H. Bartz v. Anthropic: All You Need to Know about the Largest Copyright Settlement
in History. The Leaflet, 27 September 2025. https://theleaflet.in/digital-rights/law-and-
technology/bartz-v-anthropic-all-you-need-to-know-about-the-largest-copyright-settlement-in-
history. (aAaTa 3BepHeHHs: 17.10.2025.)
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AVIIIC 33 YMOB, IJO BUKOPUCTAHHS € BOAHOYAC BUCOKOTPAHCHOPMATHUBHUM 1 I'PYHTYETHCS
Ha TIPaBOMIPHO OTPUMAHOMY KOHTEHTI, 3aXMUIJEHOMY aBTOPCHKMM ITPABOM.

[Tpore ocTaroyHa HO3MULISL B CYAOBMUX CIIpaBax CPOPMYETHCSI AMINE ITICAST BIAIIOBIAET
Ha HACTyIHI 3armTaHHa: Un samam’stoBye mopean I Ta BIATBOPIOE maTepiaan, Ha SKUX
BiAGYBaAOCs HaBYAHHSI? SIKY YACTKY CTAHOBMUTH OKPEMIIL TBIP Y ME>KaX HABIAABHUX 0a3 Aa-
HMX? SIKMM 9MHOM aBTOPY MOSKYTh KIABKICHO AOBECTY IIKOAY AAST PUHKY 3 METOIO OOTpyH-
TYBAHHS BUMOT TIPO BIAITKOAYBAHHS 30MTKiB! HasSBHICTh MEPEKOHAMBUX AOKA3IB 3 IUX
IIUTAaHb AO3BOAMUTD AOCATTH 0aAaHCY HEOOXIAHOTO AAS PO3BUTKY TEXHOAOIIN Ta OXOPOHWM
ABTOPCHKOTO ITPaBa.

AOBEACHHS PUHKOBOI LIKOAW Ta ICHYBAHHS PUHKY AlLJCH3YBAHHS TBOPIB € HAPLKHUM
KaMEHEeM IIOTOYHMX CIIOPiB MK po3pobumkamn LI ta apropammn. IlInpoxe Bukopucran-
H4 TBOPIB y HauanHi [1I] mosKke miaipsaTi Tpaanuiniai puakn KonTeHTy. Hampukaapa, 11
32 AlYEHI CeKYHAM MOSKE CTBOPWUTWM TEKCT y CTWMAI KOHKPETHOTO IMChbMEHHMKA abo 3re-
HEePYBaT 300PasKeHHsI, CTUAICTUIHO IOAIGHE AO POOIT BIAOMOTO XYAOKHMKA, IJO MOKE
3HM3WUTHM IIOIUT HA OPUIIHAABHI TBOPWU Takux aBTOPiB. OcoOAMBOrO pesoHaHCy HabyAn
IPUKAGAWM TeHepayil 306pakenn y ctuai cryail Ghibli, sika ne najgasasa sroan ma BUKO-
pucTaHHs cBOIX TBOPiB Aast HapuauHs L1 Tak, cyaas Bibas y cupasi Thomson Reuters
v. Ross Intelligence®’ AVAIIOB BUCHOBKY, 1JO 4eTBEPTMUIL GaKTOP AOKTPUHN fair use, sxwmit
CTOCYBABCSI HOTEHLIMHOTO PUHKY, Mae 6yt Ha kopuers Thomson Reuters, soxpema uepes
MOYKAMBICTD 3aMilJEHHST OPUIiHAABHOTO KOHTeHTY ayrryramu Ross Intelligence. Cyaas
OKPEeMO 3a3HA4MB, 1IJO HE MAE 3HAYEHHSL, 9n1 BuKopuctoBysaan Thomson Reuters pami oas
HABYAHHS BAACHMX ITOIIYKOBUX IHCTPYMEHTIB, OCKIABKIM AOCTATHIM € CaM BIIAMB Ha IIOTEH-
UiltHMIA PUHOK AaHMX AAst HaBdauHs [[12 BoAHOTAC cAlp 3ayBasKMTH, IO BIATIOBIAQY TOAAB
aneasinny ckapry Ha aase pimtenns. Y cripasi UMG Recordings v. Suno,** mosmsadi Takosx
CTBEPAKYIOTH, 1JO CUHTETUIHUI KOHTEHT, 3reHeposanmit LI, “moske HacuTmTi prHOK
MAIIMHHO CTBOPEHMM KOHTEHTOM, SIKMI 0e3rocepeAHbO KOHKYPYBATUME 31 CIIPABSKHIMA
3BYKO3aIIMCAMM, SACTIIEBAIOBATUME 1X 1 3PEIITOIO BUTICHATUME 3 PUHKY. ¢4

V CcyAOBMX cIOpax IIO3WMBayl aKLJeHTYIOTh Ha HETaTUBHOMY BIIAMBI BukopucTaHm L]
Ha TIOTEHIIMHI pUHKY yKAaAeHHS Aiensitiamx yroa. Cyaas Vince Chhabria caymimo spep-
Tae yeary y cupasi Kadrey, et al. v. Meta,” wo:

80 Evans G. Hayao Miyazaki.s Al Criticism Resurfaces amid Studio Ghibli Trend. The Independent.
28 March 2025. https://www.independent.co.uk/arts-entertainment/films/news/hayao-
miyazaki-studio-ghibli-ai-trend-b2723358.html. (aata 3BepHeHHs: 30.01.2026).

51 Thomson Reuters Enterprise Centre GmbH v. Ross Intelligence Inc. United States District Court
for the District of Delaware. 2025 No. 1:20-cv-00613-SB. URL: https://law.justia.com/cases/
federal/district-courts/delaware/dedce/1:2020cv00613/72109/804/ (paTa 3BEPHEHHSA:
25.01.2026).

52 Tam camo.

63 UMG Recordings, Inc v Suno, Inc. District Court, D Massachusetts 2024. 1:24-cv-11611.

64 Tam camo.

6 Kadrey v Meta Platforms, Inc. United States District Court, ND California. 2025. 23-cv-
03417-VC. https://law.justia.com/cases/federal/district-courts/california/candce/3:2023
cv03417/415175/598/ (pnata 3BepHeHHA: 25.01.2026).
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AprymeHT, SKuil HABOASTD HA IIATPUMKY KOMIIAHIN, € PAAIe PUTOPUIHMUM, HIK
IOPUAMYHMM: He YXBAAIOWTE PINICHHS IIPOTU HIX, IHAKIIIE B 3YIIMHUTE PO3BUTOK Lji€]
IIPOBIAHOI TeXHOAOTI. be3repedHo, 151 TeXHOAOTS € IPOBIAHOIO. AAe TBEPASKEHHS,
1JO HeCIIPUATAUBI PIlIeHHA  cpepl aBTOPCHKOTO IIPaBa MOSKYTb IIOBHICTIO 3YIIMHUTI
T1 PO3BUTOK, € abcypAHMUM. OdiKyeThCs, 1JO 11 PIIICHHS IPUHECYTh KOMITAHISIM, SKi
IX PO3POOASIFOTD, MIABSIPAM, @ TO 71 TPUABVIOHM AOAAPIB. SIKIO BUKOPWUCTAHHS 3aXM-
LJeHUX aBTOPCHKUM ITPABOM TBOPIB AAST HABYAHHSI MOACAET HACTIABKI HEOOXIAHE, SIK
CTBEPASKYIOTH KOMIIAHIT, BOHW 3HAVAYTH CIIOCIO KOMIIEHCYBATH 1je IIPABOBAACHUKAM.
CyAn HEe MOSKYTD BUPIIIYBATH CIIPABH, CITMPAIOYNMCH HA 3aTaAbHI IIPUITYIIJeHHS; BOHM
MAIOTh YXBAAIOBATH PIIIEHHS HA TACTABI AOKA31B, TOAAHUX CTOPOHAMM.

[Tpote y yirt crpasi, CYAAST IIPUIHSB PIIIIEHHST HA KOPUCTh PO3POOHMKIB, Yepes Te IO
[103MBAYl IIOCMAAATACS HA IIOT€HLIVIHMUI PUHOK AI[JeH3YBAHHS KHUKOK AAS HapgaHH: 11,
ase He AOBeAM Hi MOro (pakTUYHOTO ICHYBAHHS, HI CBOIO IIpaBa MOTO MOHOIIOAI3YBATH,
TOMY «TEOPETUIHMUIA» PUHOK HE TATBEPAMB PUHKOBY IIKOAY B MesKax fair use. Cya Takosk
Bpaxysas, 1jo LLM 3AaTHI MacoBO reHepyBaTy IIOXIAHI TBOPM, OAHAK IIO3MBAYI HE 3MOTAM
AOBECTM peasbHOro posmmsanus puky (market dilution) um KoHKpeTHMX EKOHOMIYHMX
BTpart. Le BKasye, IJO y IOAAABIIMX CITOPAX BUPIIIAABHUM 3aAMINATUMETHCSI AOKA30BU
aHaai3 yetseproro dpaxropy fair use. CydacHi €EKOHOMIYHI AOCAIAYKEHHST ABTOPCHKOTO IIpa-
Ba ACAAAl YACTIIIE ITPOIIOHYIOTH KIABKICHI METOAM OLIHKM INIKOAM: 30Kpema, Antonios
Valamontes pornionye popmyan Aast 06paxyBaHHs ITOTEHLIMHMX BTPAT y My3UIHiN cdepi,
MOAGAIOIOUM KYMYAATUBHMI ePeKT 3amiljeHHs opuriHaabHuUxX TBopis Al-ayrmyramn. Ha-
YKOBeIJb ACMOHCTPYE, IIJO TPUBAAE 3AMIIJEHHS OPUITHAABHWUX TBOPIB MOSKE IIPU3BOAUTH
AO AE€BaABBALJIl TBOPYMX PODIT, BTpATH AlJEH3IMHMX MOSKAMBOCTEN 1 CYTTEBUX BTPAT IIPU-
6yTkiB Anst TBOpLiBS Yepes aami pusmku Jane Ginsburg speprae ysary, Ijo BpaxoByroum
BaKAUBICTD GarTOpy (PUHKM Ta KAHAAW IIPOAAKIB) IIPHM aHAAI31 AOKTPUHM AOGPOCOBICHO-
ro BUKOpMCTAHH, Po3pobHmKN LI MaroTs iMmaemeHTyBaTH HAAIMHI cucTemn GIABTPIB,
IJO He AO3BOASITUMYTH CTBOPIOBATH AYTIIYTH, SIKi MOSKYTb CTATH IIPSIMUMI 3aMIHHUKAMA
OpUIiHAABHUX TBOPIB aBTOPIB.*

AoxTpnna aobpocosicHoro BuropucTanss y Crioaydennx HITaTax Bipirpasasa Karodgo-
BY POAB Y CIPUSIHHI PO3BUTKY SIK HayKW, Tak 1 mucregrea. Anupam Chander nor’sizye
inHOBariiHMIt yermix KpemHIEBOT AOAMHM 3 “TIPABOBOIO KYABTYPOIO, TIPOHM3AHOIO T[iHHO-
cramn Ilepmol mompaskw, SIKa BUCOKO LIHYE CBOOOAY BUPasKEHHS 1 CTBOPMAA IA€aAbHE
cepeaosuige Aast posbysosn L1 BogHowac cmaa AOKTpUHM AOOGPOCOBICHOTO BUKOPU-
CTAHHSI TIOASTAE Came B 1T 3AQTHOCTI MIATPMMYBATH 0asaHC MIJK 320XOYCHHSIM 1HHOBALIIM
1 3aXMCTOM aBTOPCHKOTO TIpasa. Sk 3asnavae Fisher “Tlopre Bukopucranms Texnosorianmx

8¢ Tam camo.

87 Valamontes A. Quantifying the Financial and Legal Impact of Unauthorized Al Training
on Independent Music Creators. Report No 1, July 2025. https://doi.org/10.13140/
RG.2.2.14239.27044. pp. 17, 46.

68 Ginsburg J. C. Al Inputs, Fair Use and the US Copyright Office Report. (2025) 20 Journal of
Intellectual Property Law & Practice 521. https://doi.org/10.1093/jiplp/jpaf046. (aaTa 3BEpP-
HeHHs: 18.01.2026).

8 Chander A. How Law Made Silicon Valley. Emory Law Journal 2014. 63. 639, p.642. https://
scholarlycommons.law.emory.edu/elj/vol63/iss3/3.

C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834+ https:/ /clp.orgua 67



AABOHA SPMAK, MAKCM ITOTIOB

MOSKAMBOCTEN MOYKE TAKOK MATW ABA CEPIAO3HI HETATUBHI HACAIAKM: €PO31I0 AOXOALB TBOP-
IJiB 1 0cOOMCTICHMI 1HTepec TBOPLIB. Mn IOBMHHI IIPATHYTH MAKCMMAABHO PeaAisyBaTu
MOTEHIJiMHI TIEPEBATH, BOAHOYAC MIHIMI3YIOUM TIOB’SI3aHY 3 IJUM IITKOAY.

Amnanoriuanii peromer QpaHKeHIIITeNIHA ABTOPCHKOTO IIPABA OIUCYETHCS 1 B €BPOIIETA-
CHKOMY KOHTEKCTI. SIK 3asHauae opramizayis European Digital Rights (EDR1), dpparmen-
TOBAHICTD IIPABOBOTO PEIYAIOBAHHS aBTOPCHKOrO IpaBa B €C CTBOPIOE CYTTEBY HIPABOBY
HEBU3HAYCHICTD AASI IHHOBATOPIB, SIK1 3MYIIICHI BraAyBaTH, SIKA CAME AISIABHICTD BIAIIOBIAAE
aBTOPCHKOMY TIPaBy, a sika Hi. European Digital Rights speprae ma npaxTiky, 1jo ckaasacst
3 BIAGOMarHiTOpOHAMM, SIKI AO3BOASIAY KOPUCTYBAYAM CTBOPIOBATH IIPUBATHI KOIIII TEACBI-
3IMHMX IIPOTPaM, IIPH LJbOMY KOIIis 36epirasacs He Ha Gpi3MIHOMY IIPUCTPOI KOPUCTYBAYA.
Harmpukaap, y @panuil cepsic Wizzgo 6yB CIPOEKTOBAHMIL came AAST TOTO, IJO6 MaKCH-
MAABHO BIATIOBIAATW AOTILI AO3BOACHOTO IIPUBATHOTO KOIIOBAHHL 3aIIAC OYB MOXKAMBIATL
AMITIE AO ITOYATKY TPAHCASIIT, 2 KOPUCTYBAYl MAaAV OOMESKEHMI MICSIHMI AIMIT TOAMH 3a-
mmcy. [lompu 1je, paHIIy3bKl CYyAM BU3HAIOTH TAKY AISABHICTH IOPYIIEHHSIM aBTOPCHKOTO
IIpaBa, APIYMEHTYIOUH, IJO BUHSTKM HE MOSKYTb 3aCTOCOBYBATMCS ¥ BUIIAAKAX, KOAW KOIIiT
MAIOTh OYEBUAHY eKOHOMIUHY HinHicTs.! Hespaskaroun Ha Te, 1o y HimeuunHi B anasoriy-
HIVA CIIPaBl CYA AIVIIIIOB IIPOTMAESKHOTO BMUCHOBKY, BM3HABIIN, IJO IIPUBATHMI OHAQMH-BI-
A€O 3aIINC IIAIIAAA€E TT1A BUHATKM aBTOPCHKOrO Irpasa. [ [poTe Ha mpakTmiji cepsic TaKOXK
6yB 326A0KOBaHMI! 3 THIIMX IIPABOBUX MIACTAB. > AaHi CYAOBI PIIEHHS AEMOHCTPYIOTH I1JO
B €C aBTOpCHKE IIPABO TAKOK MO>KE CTBOPIOBATH bap’epu AAT TeXHOAOITYHOTO PO3BUTKY
Ta IIPaBOBOI BU3HAYEHOCTI.

HaykoByi BUCAOBAIOIOTH 3aHEIIOKOEHHS, IJO HAAMIPHO CYBOpE PEIyAIOBAHHS aBTOP-
cproro mpasa B €C MOyKe YHOBIABHMTM PO3BUTOK TexHoorii. Giuseppe B. Abbamonte
CTBEPAIKYE, IJO AAS TOTO, 261 €C 30epiras mo3nyiro aisepa y chepi InudpoBoro peryAroBaH-
H1, EBPOIIETACHKOMY 3aKOHOAABLIIO CAlA 3AIPOBAAMUT IIAXIA, TIOALIOHWI AO AMEPUKAHCHKO-
ro, y cdepi Hapganus I Bin Takosk Haroaorye Ha HeOOXIAHOCTI 9ITKOTO BPETYAIOBAHHS
BUHSITKIB 13 aBTOPCHKOTO ITpaBa IOAO TAMOMHHOTO aHaAi3y TekeTy Ta Aarmx (text and data
mining), ki maroth OyTn 3acTocosHMMM A0 Hapdanus LI17? Mario Draghi y 3Biti npo
KOHKYPEHTOCIIPOMOSKHICTS €BPOIN 3a3HAYAE, IO €BPOIEMUCHKI KOMITAHIT MOKYTh epek-
TMBHO MACIITA0OYBaTM HOBI TEXHOAOTII AMIIIE 32 YMOBWU CTBOPEHHSI GIABII THYIKOTO IIpa-
BOBOTO CEPEAOBMILA, MEHII (pPATMEHTOBAHOIO EAMHOTO PUHKY Ta IIMPIIOTO AOCTYILY AO

0 Fisher W. W., Promises to Keep: Technology, Law, and the Future of Entertainment. Stanford
University Press. p.31.

™ Paris Tribunal de Grande Instance, August 6 2008, Metropole Television v Wizzgo (Case
08/56275); Paris Tribunal de Grande Instance, November 6 2008, France 2 v Wizzgo (Case
08/58349); Paris Tribunal de Grande Instance, November 6 2008, TF1 v Wizzgo (Case
08/58348); Paris Tribunal de Grande Instance, November 10 2008, NT1 v Wizzgo (Case
08/58864)

2 European Digital Rights (EDRi), Copyright: Challenges of the Digital Environment. 7 p.19.
https://www.edri.org/files/paperQ7_copyright.pdf

s Abbamonte G. B. The Application of the Copyright TDM Exceptions and Transparency
Requirements in the Al Act to the Training of Generative Al. European Intellectual Property
Review 2024. Ne 46. 479, p.487. https://search.informit.org/doi/10.3316/informit.
T2024082300022791259107858. (pata 3BepHeHHs: 21.10.2025).
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BeAnKmx 6a3 pAaumnx.* Y eBpOmenchKin akapeMiuHil CIiABHOTI TAKOYK IIEPEBASKAE AYMKA,
HpPeACTABAEH, 30Kpema, y poborax Martin Senftleben,”” Katharina de la Durantaye,’
Alexander Schwarz,”” moa0 mmMpIIOro 3acToCyBaHHsS BUHSITKIB 13 aBTOPCHKOTO TIPaBa
y xonTexcti Hagyanua I ITpore Tim W Dornis miaaae o IO3MUIIO KPUTUL, IJO BU-
HaToK TDM oxormaroe anirre 36upanHs, oOpobKy Ta aHaAls ceMaHTHYHOI iHOpMAaIT i,
BIAIIOBIAHO, HE CTOCYETHCS! BUPasKeHHsI (EKCIIPECUBHOTO 3MICTY) aBTOPCHKIMX TBOPIB, SIKITA
€ UEeHTPAABHUM O0’€KTOM OXOPOHM aBTOPCHKOTO IIpasa. ABTOP 3BEPTAE yBArY HA CYTTEBY
BIAMIHHICTD MIDK METOAAMM TAMOMHHOTO aHAAI3Y TEKCTY Ta AAHMX 1 TeXHOAOTISIMM HaB-
gannsa regeparnsuoro LI Ha ocraHOK, Ha AYMKY aBTOpa, HEMOSKAMBO OOIPYHTOBAHO
CTBEPAYKYBATH, IJO 3aKOHOAABELb, yxBaaroroun Aupextusy 2019/7907% y 2019 poui abo
Al Act™ y 2024 poui, Mas Hamip normmputi Busitok TDM Ha mponjecn HaByaHHs reHepa-
usHMX Mopeaeit [TI1° Ao amasorigamx BUCHOBKIB Afiiriaa Takosk Eleonora Rosati uepes
Te o Hapuanus LI oxonaroe Husky axtis (0ub. Gizypa 5), axi mATaAatoTh Trip BUKAIOYHI
IIpaBa aBTOPIB, 1 SJKOACH 3 HMUX He IIOKPUBAETHCST BUHATKAMM AASI TAMOMHHOTO aHAAI3Y TEeK-
cTiB 1 pAaHmMx.5!

™ The Draghi Report on EU Competitiveness. 09.09.2024. p.30-31. https://commission.
europa.eu/topics/eu-competitiveness/draghi-report_en. (aata 3BepHeHHs: 21.12.2025).

® Senftleben M., Compliance of National TDM Rules with International Copyright Law - An
Overrated Nonissue?.. International Review of Intellectual Property and Competition Law (lIC)
53, 2022 No. 10., c. 1477-1505, SSRN. http://dx.doi.org/10.2139/ssrn.4134651 (paTa
3BepHeHHA: 21.12.2025).

6 de la Durantaye K. “Garbage In, Garbage Out” - Die Regulierung Generativer Kl Durch
Urheberrecht. Social Science Research Network. 10 August 2023 . https://papers.ssrn.com/
abstract=4571908. (apata 3BepHeHHsA: 21 October 2025.

T S6bbing T. Schwarz A. Einfiihrung in Das Recht Der Kiinstlichen Intelligenz. Disserta. 2025.
C.340.

8 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC
and 2001/29/EC (Text with EEA relevance.) Official Journal of the European Union. 2019.

® Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence and amending Regulations (EC) No
300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and
(EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act) (n 42).

8 Dornis T. W. The Training of Generative Al Is Not Text and Data Mining. Social Science Research
Network. 19 October 2024. p.27. http://dx.doi.org/10.2139/ssrn.4993782 (paTa 3BEpPHEH-
HA: 21.12.2025).

81 Rosati E. The Future of the Movie Industry in the Wake of Generative Al: A Perspective under
EU and UK Copyright Law. Social Science Research Network, 16 September 2025 p.11. http://
dx.doi.org/10.2139/ssrn.5493786 (paTta 3BepHeHHA: 10.10.2025).
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Figure 4 — Potentially relevant acts under copyright, related and sui generis rights engaged in the development,
offering and use of an Al model

Qizypa 5. [omenyitiro 3nawyusi i 3a 3axorodabembom npo abmopcvre npabo.

Rosati, nocmaarounces na npaxruky Cyay €sponericskoro Corosy (CJEU), sokpema, Ha
pimenns y cupasi [nfopag I (C-5/08)%? mo akTi aBTOMAaTM30BAHOTO CKAHYBAHHSI rA3€T-
HMX CTATeV, IePEeTBOPEHH: 1X ¥ UMPpoBYy GOPMY Ta IIOAAABINIA CACKTPOHHA 0OpobKa —
BUMAraloTh 3TOAWM IIPABOBAACHWMKIB, OCKIABKM CTAHOBASITH aKTW BIATBOPEHHS, 3aXMIeHI
asropcbkum rpasom.¥? CJEU y ybomy pilieHH] IIparayB AOCSITHU CIIPABEAAUMBOTO OasaHCy
MDK IIpaBamm PI3HUX KaTEropiit IIPABOBAACHMKIB, 1 PO3TAYMAYYE IIPABO HA BIATBOPEHHSI
HACTYITHMUM YMHOM:

BrxArouHe IrpaBo Ha BIATBOPEHH:I MO>Ke OYTH 06MEesKeHe BUHSITKOM AMIIE AAS IEBHUX
TUMIACOBUX AT 3 BIATBOPEHHS, SIK1 € IepexiAHMMM a00 BUITAAKOBUMM, CTAHOBASITH
IHTErpaAbHy Ta HEOOXIAHY YaCTMHY TEXHOAOTIYHOTO IIPOIIeCy 1 3AIMCHIOIOTHCS
BUKAIOUHO 3 METOIO 3a0e3reyeHHs1 epeKTUBHOI IIepeAadl B Mepeski 260 3aKOHHOTO
BUKOPUCTAHHS TBOPY. Taki AIl He IOBMHHI MaTW CAMOCTIMHOI €KOHOMIYHOL
minHOCTi

Buxopstan 3 sorikm mpaxTiku CJEU, mocTae mMTaHH: 4 MOSKHA BBaSKATH Qaiian, IO
BUKOPUCTOBYIOTBCS PO3POOHMKAMM AAs HaBdaHHS moaesei I, «tmmyacosmumn 3a cBo-
€10 IIPUPOACIO» 1, BIATIOBIAHO, TAKMMM, IJO He HOTPe6YIOTH 3roAn aBTopiB? ApsKe, SIK IiA-
TBEPASKYETHCS HAYKOBLISIMU 3 TEXHOAOTIM, parian, Ha Axux Tpenysascs LI, He sHuKaroTs,
a TpaHcPOPMYIOThCS Ta PIKCYIOThCS B Tak 3paEmx Barax 1% Y xonrexeri momepepnix

82 Infopagq International A/S v Danske Dagblades Forening, Case C-5/08, Judgment of the Court
(Fourth Chamber), 16 July 2009, ECLI:EU:C:2009:465. URL: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=celex:62008CJO005 (aata 3BepHeHHS: 25.01.2026).

8 Tam camo.
8 Tam camo.
8 Cooper and Grimmelmann (n 29); Cooper and others (n 11).
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pimens CJEU Ta moaoskens esporericsrux anpextus (The InfoSoc®® and the Al Act™)
IIPOCTEKYETHCSI IITKA TEHACHLIISI HA KOPUCTD OXOPOHWM IIPAB aBTOPIB, a HEe PO3POOHMKIB
HOBMX TEXHOAOTIN. Y Pe3yAbTaTI TAKOI PEIYASTOPHOIL IIOAITMKIY KOMEPLUIMHUM PO3POOHN-
kam 11 6yae crkaapro obrpynarysarn nasaanms 11 6e3 AOTpMMAHHS BUMOT aBTOPCHKOTO
npasa. Hanpukaap, Bunsitok TDM cyp 3actocysas y cripasi Keshke v. LAIONSS TTpore Ox-
py>kamii cya [ambypra Bpaxysas, po LAION ¢yHKiioHye K HEPprbyTKOBA OpraHisaiis,
6aza Aarmx 6yaa cTBOpeHa O6e3 KOMEPLiHOT MeTH Ta OITyOAIKOBaHA Y BIAKPUTOMY AOCTYIIL
AASL IPOKOT ayAnTopil® Aast pospobuukis rereparmsroro I 3 KoMepUiiHO0 MeTOO
3aCTOCYBAHHS BUHATKIB, 3aAUIIAETHC B €C MaAOTIMOBIPHIUM, Y€Pe3 HEBIATIOBIAHICTD YCIM
repeAbaIeHNUM KPUTEPLSIM. Aae IMTAHHS 32CTOCOBHOCTI BUHSITKY AASI TAMOMHHOTO aHAAIZY
tercTy Ta AaHnx (TDM) y koHTeKkCTI HaBIaHHS reHepatnBHMUX MoAeaer LT saanmmaeTses
BiAKpUTHMM. OCTaTOYHY BIAIIOBIAb HA e Katouose mmTaHHA mae Hapatn CJEU y meskax
CITPaBM, IOPYIIEHO] 32 IIOAAHHAIM ByAAIIeIITCHKOrO PErioHaABHOTO CYAY, SIKWUIi 3BEPHYBCS
34 IOIIEPEAHIM PILICHHSM 13 IIPOXAHHAM TAYMAYMTH ME3KI 3aCTOCYBaHH: BUHATKY TDM
AO 1poyecis Hayanus 11170
B VkpalHi TAKOXK IIPOCTEKYETHCS 3POCTAIOUNIL IHTEpeC A0 POPMYBAHHS IIPABOBMX 110~

AOSKEHD, IJO AO3BOASIE AOCATATU GAAAHCY MK THTEpecamu aBTOPIB, PO3POOHMUKIB TEXHOAO-
rint 1 cycmiapcTBa 3arasom. Auna Illtedan 3seprae ysary, mjo:

PoAb aBTOPCHKOTO IpaBa He 3BOAUTBHCS AUIIIE AO BCTAHOBACHHS MOHOIIOAIT aBTOPIB

HA BUKOPWUCTAHHS CTBOPEHMX HUMM TBOPIB,(..) ABTOPCHKE IIPABO BOAHOYAC CAYIYE

MEeXaHI3MOM rapMOHI3aLil IHTePeciB TBOPLIS Ta CYCIIABCTBA 1 3a0e3IIeuye MOSKAMBICTD

3aAOBOACHHS 1HPOPMALINHIK, OCBITHIX, HAYKOBIUX, KYABTYPHMX, IHIIMX CYCIIABHMUX

norpeb.!

Y 3V “IIpo aBropcpke nmpaso i cymbkai ipasa’ y cTaTTi 22 HABEACHO 3araAbHI BUIAA-

KV BIABHOTO BUKOPWMCTAHHS TBOPIB 6€3 AO3BOAY CYO’€KTIB aBTOPCHKOTO ITpasa i besomaar-
HO, aA€ 13 3a3HAYEHHSIM 1IMeH]l aBTopa 1 Aykepeaa 3arosnderss.”” Kpim Toro, B KOHTEKCTI

8 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on
certain legal aspects of information society services, in particular electronic commerce, in the
Internal Market (n 35).

87 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024
laying down harmonised rules on artificial intelligence and amending Regulations (EC) No
300/2008, (EU) No 167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and
(EU) 2019/2144 and Directives 2014/90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial
Intelligence Act) (n 42).

8 LAION e.V. v Robert Kneschke. Case No. 310 0 227/23. Hamburg District Court (Landgericht
Hamburg), 2024.

89 Tam camo.

% Case C-250/25 Summary of the request for a preliminary ruling pursuant to Article 98(1) of
the Rules of Procedure of the Court of Justice (Budapest Kornyéki Torvényszék (Hungary)).

%t LWtedaH A. C., ABTOpCbKe NpaBo i CyMiXHi NpaBa: 0COOAMBOCTI NPaBOBOI OXOPOHH, 3AIMCHEHHS
Ta 3axucTy. KuiB. IHTepcepsic. 2017 ¢.58.

92 Tlpo aBTOPCbKE MPaBo i CyMixHi NpaBa : 3akoH Ykpainu Bia 01.12.2022 Ne 2811-IX (i3 3miHa-
MM, BHeceHuMK 3akoHom Ne 4585-IX Bip 21.08.2025). URL: https://zakon.rada.gov.ua/laws/
show/2811-20 (paTa 3BepHeHHS: 20.12.2025).
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rapMoHi3aljil HalJIOHAABHOTO 3aKOHOAABCTBA 3 noaoykeHHsimm crarti 5(1) Aupextmen
E€sponericororo [Tapaamenty 1 Paan 2001/29/ €C Bip 22 tpasrs 2001 poxy «IIpo rap-
MOHI3AJII0 OKPEMIUX ACIIEKTIB aBTOPCHKOTO IIPpaBa 1 CYMIKHMX IIpaB B 1HGOPMALIIHOMY
CYCIIABCTBI»,”® IMIIACMEHTOBAHO BUHSTOK Y CTarTi 27, sika nepesbadae BiabHe TMMIACOBE
BIATBOPEHHI TBOPIB. T1MyYacoBe BIATBOPEHHSI TBOPIB — Ba’KAMBE AAS 3AITPOBAASKEHHS HO-
BUX TEXHOAOTIN 1 CIIPUSIHHI PO3BUTKY HAYKW Ta TeXHIKMU. B HaI[lOHAABHIN CYAOBIN IIPaK-
iyl “npaso BiaTBopeHHsT Taymadnaocs y nocranosi KI'C BC sig 14.052020 y cupasi
58/505,% stk “BuroToBAEHHST OAHOTO 260 GiAbIIE IIPUMIPHUKIB TBOPY, BiA€Orpamm, pOHO-
rpamu B OYAb-sIKil MaTepiaAbHIN GOPMi, TaK 1 1X 3aIMC AASL TUMUACOBOTO UM ITOCTIMHOTO
306epiraHHs B €ACKTPOHHIT, ONTHUYHIN 200 1HIII GOPMI, SIKY MOJKE 3UMTYBATH KOMII'IOTED,
a TakosK 06MABI 111 All, BamueH] pasom.” Take TAYMAIEHHS AO3BOASIE TIOTEHIJIHO BPAXOBY-
BATM TEXHOAOTIYHI OCOOAMBOCTI, 30Kpema i IJoAO rpoyecis Hapdanu: 11, xoya cregndiy-
HIX CYAOBUX crpas oo HapyanHs [ B Ykpalni mokn mjo Hemae.

3 MeTOIO BperyAloBaHHs HesmsHadeHocTl Haskoao I, oo mapaameHTy BHeCEHO IIpo-
ext HoBoro Llmsiapbaoro xopexcy Yipaium (Koaekcey mpasa npusaraoro) Ne14394 sia
22.01.2026, saxmit MICTUTh TOAOSKEHHSI, IJO MPSIMO TEPeAGAIarOTh MOSKAMBICTD 3AiTAC-
HIOBATH TAMOMHHMI aHaAl3 TexeTy Ta Aarmx (TDM), y Tomy umcal AAsT HABIAHHS cucTem
II1I, Ge3 3roam cy0’eKTiB aBTOPCHKOTO 260 CYMISKHOTO IIPaBa 32 YMOBW HEKOMEPLIIHOTO
BUKOPUCTAHHS 1 SIKIJO TAKE BUKOPUCTAHHS IIPSIMO HE 3200 POHEHO ITPABOBAACHUKOM, 30~
Kpema 4epe3 YMOBU BUKOPUCTAHHA JU(PPOBOIO KOHTEHTY 4/ MeTapaHl. AHAAOrIYHI IIO-
AOYKEHH:SI MICTATBCS 1 B 3amponoHoBanii crarTi 631 moao ob’exris cymbrumx mpas. Ll
MOAOYKEHHS! € Bipa3epKaseHHsAM HOpm crareiit 3 1 4 DSM Directive,” siki A03BOASIFOTD
TDM Aasl HAYKOBMX ILJIA€H Ta, YMOBHO, AASI KOMEPLIMHOTO BUKOPUCTAHHSI, aA€ 32 YMOBU
BIACYTHOCTI 3a60POHM 3 OOKY ITPaBOBAACHMKA. 3AKOHOAABELIb ACMOHCTPYE IIPATHEHHS AO
BU3HAYCHOCTI B PETYAIOBAHHI HOBMUX BIAHOCWH, ITPOTE 3aHEIIOKOEHHS BUKAMKAE IOAAABIIIA
rapmOHI3alis HAIJIOHAABHOTO 3aKOHOAABCTBA 3 €Bporeinchkmm. [lo-riepure, y €spormeni-
cpromy COro31 BIACYTHSI yCTaA€HA CYAOBA IIPAKTHUKA IJOAO 3aCTOCYBaHHs cTarert 314 DSM
Directive poo mapyanna 1. 3oxpema, Ha momenT HammcanHsa gboro Tekery CJEU anme
PO3rAsiAQe IUTAHHS IIPO TAYMAYeHHS LMX HOPM y KOHTeKcTi Hapuanus LI, mopymene
Byaarermnrcpkmum perioHaabHUM cyAOM. [To-Apyre, x0oua yKpaTHCHKMI IIPOEKT 3araAOM Ha-
CAIAVE EBPOIIEICHKY MOAEAB, MOTO GOPMYAIOBAHHS akijeHTye Ha HapdaHHi LT sK mpukaaal
sacrocysanHa TDM, Toal sax DSM Directive cpopmyaboBaHa TeXHOAOITIHO HEUTPAABHO.
V eBponevicbkomy mmpasi BUHATKM Aa1 TDM cTocyroThes 6YAb-SIKOTO TAMOUHHOTO aHAAIZY
UMPPOBUX TEKCTIB 1 AAHMUX HE3AAE€SKHO BiA KOHKPETHOI TEXHOAOTII, IJO 1X BUKOHYe. Ta-
KWV THAXiA 3yMOBACHWUM CTPIMKMM PO3BUTKOM TEXHOAOTIM, 32 SKOTO IIPABO OO’€KTMBHO
He BCTUTA€ 33 TeXHIYHMMM IHHOBayiamn. HapmipHa mpup’s3ka mpaBoBuUX HOPM AO KOH-

93 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society
(n41).

% TlocTaHoBa KacaliliHOro rocrnoAapcbkoro cyay y cknaai BepxosHoro Cyay Bia 14.05.2020
y cnpasi No 58/505. https://reyestr.court.gov.ua/Review/89321305

% Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on
copyright and related rights in the Digital Single Market and amending Directives 96/9/EC
and 2001/29/EC (Text with EEA relevance.) Official Journal of the European Union. 2019

72 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



HABYAHH/ LUITYYHOI'O IHTEAEKTY TA ABTOPCBKE TTPABO: AE TTPOBECTW MEXKY?

KPETHMUX TeXHOAOTITYHNX PILIEHD CTBOPIOE PU3MUK 1X HEAKTYAABHOCTI T 3HUSKEHHS PEryAs-
TOpHOI epeKTMBHOCTL. Came 3 IJI€T IPUIMHN Y €BPOIETICBKOMY IIPaBI IlepeBara HaAa€ThCs
61ABIIT 3araAbHUM, QYHKIIOHAAPHUM BU3HAYCHHSIM, 3AATHUM OXOIIAIOBATH SIK HASIBHI, TAK
1 ManbyTHI GOPMM TEXHOAOTIN.

III. Bia BUTOKIB TeOpiii iIHTEAEKTYaABHOI BAACHOCTI AO BUKAMKIB LITYYHOTO 1H-
TEAEKTY

Posyminnsa pomyctmmocti HapdaHHA I11] Ha OXOPOHIOBAHMX TBOpaX HEeMOMKAMBE Oe3
3BEpPHEHHS A0 PpyHAaAMeHTaAbHUX Teopin [B. KoskHa kpaTHa 1miA BIAMBOM KYABTYPHUX, ITO-
AITMYIHMX Ta COLIIAaABHMX IIOAIT BOauasa HEOOXIAHICTD B OXOPOHI 00’€KTIB aBTOPCHKOTO IIpa-
Ba. [Tepe) 3aKOHOAABLISIMM Ta HAYKOBLISIMI IIOCTABAAO 3AITUTAHHSL: B SIKOMY 00CSI31 MAIOTh
OXOPOHATHUCS ABTOPCHKI IPABA Ta SIKMM LIHHOCTSAM cAyryBati? Came 4epes Ipusmy AAHUX
Teopint IB KoskHa IoprcAMKIIia BU3HAYAE, IJO € BU3HAYAABHOIO IIIHHICTIO B IIpasi IB Aas 3a-
KOHOAaBU (cycriiabHe 6Aaro, yecHa BUHATOPOAA IIPALIl UM IHAMBIAYAABHIMI 3B’I30K aBTOPA
3 TBopom). Fapeapacexmii mpodecop William Fisher ommeye wotnpwm teopii, axi mapasi
AOMIHYIOTb § OCMUCAEHHI 1HTEAEKTYaABHOI BAACHOCTL: Teopisa yrmaitapusmy (utilitarian
theory), Teopia npawi (labour theory), Teopis ocobucrocti (personhood theory) Ta Teo-
pist cycrmiaproro A06pobyTy (welfare theory)?¢ ITpodecop Fisher ctepaskye, myo cyuacui
TEOPETUKM, OOIPYHTOBYIOUM HEOOXIAHICTD OXOPOHM aBTOPCHKMUM IIPABOM, CUCTEMATU3Y-
IOTb T4 OCMUCAIOIOTh aPTYMEHTH, SIK1 BOHM HAIIPALIOBAAW 3 KOHCTUTYLIVMHMUX IIOAOKEHD,
CYAOBUX PiIlIeHb, IIpeambOyA A0 3aKOHIB TOIIJO.

BaskanBo 3ayBaskmTu, 10 Teopil mpasa IB mepeTnHaroTsesa MibK o600, 1 3aKOHOAABLI
kpain CIIA, €C ta Ykpalun 3aCTOCOBYIOTH IIOCTYAATH TEOPIN 3aACSKHO Bip PpaKTHUIHUX
06cTaBMH KOSKHOT cripasy. [ [oMMAKOBO CTBEPASKYBATH, 1IJO AMIIIE OAHA Teopis IB mae sa-
CTOCOBYBATMCS Ta AOMIHYBATM B IIPABOBOMY IOAL Teopil IB HaparoTh mpakTmKam IHCTPY-
MEHTAPIV OOIPYHTYBATH Te UM iHIIe PIIIEHHS, OO AOCAITIU CIIPABEAAMBOIO baraHCy 1H-
Tepecis. Takmum unHOM, TeopeTnyHi AOrMHU 1B 3HAXOAATH CBOE IpaKTUYHE 3aCTOCYBAHHSI
V CYAOBMX pilIeHHAX. AaHWUV PO3AIA OGIPYHTOBYE, SIKMIA IIASIX Mae 0Opati YKpaiHa y mpu-
VIHATTI pitmens cTocopHo HapdauHs LI Ha maTepiasax, 3aXMIJEHNUX aBTOPCHKUM ITPABOM,
Ta IHCTPYMEHTAPIN AKo1 Teopil 1B Halikpaige appecye HOBI KOHPAIKTM IHTEPECIB MK PO3-
pobrmukamn 1111 Ta aBTopamn.

A. AomiHyBaHHA IPOTHMAESKHWUX Teopiil iHTeaeKkTyaabHOI BaacHocTi B CIIIA
Ta €C

[Tpasosi cuctemn CIIA ta €ppornericsroro Corosy I'PYHTYIOTLCS Ha PisHUX piroco-
CHKMX 3aCaAAX IJOAO TEOPII IHTEAEKTYaABHOI BAACHOCTI, IJO CYTTEBO BIIAMBAE HA 1XHI pe-
TYASITOPHI ITIAXOAM. B OCHOBI amepMKAHCHKOI CUCTEMM AESKUTD YTMAITAPHA KOHLICILis,
30CepeASKeHa Ha AOCSITHEHHI CYCIIIABHOTO A0OpoOyTy. L]ernt miaxia mpocreskyersest B Kon-
cruryyit CLUA (er. I, § 8, 1w 8), sixa napae KoHrpecy HOBHOBa KEHHS “‘CHIPUATH PO3BUT-
Ky HAyKM 1 AEKOPATUBHO-IIPUKAGAHOTO MmucTeyTBa.” BIAOBIAHO, iHTeAeKTyaAbHI ITpasa
DO3IASIAQIOTHCSL SIK THCTPYMEHT AASl MAKCMMI3ail 3arasbHOTO couiasabHOro A06pobyry.’’
3aKOHOAABEb TIPATHE BCTAHOBUTM ONITMMAABHMIA basanc MK “cTMmyaroroanm ederTom

% Fisher W. W. Theories of Intellectual Property. Cambridge University Press. 2001. https://
cyber.harvard.edu/propertyOO/iptheory.html (aata 3BepHeHHA: 26.12.2025).

97 Article |, Section 8, Clause 8. The US Constitution..
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BUKAIOYHMX ITpaB (IJO CIIOHYKAE AO CTBOPEHH: HOBMX BUHAXOAIB 1 TBOPIB) Ta IXHBOIO 3BO-
POTHOIO CTOPOHOIO — OOMEKEHHSIM IIUPOKOTO AOCTYILY CYCITIABCTBA AO LIX PE3YABTATIB.
BipnosipHO, 1HTeAekTyasbHI ITpasa B CILIA po3rasiparoThest SIK MEXaHI3M CTUMYAIOBAHHS
TBOPYOT AISIABHOCTI 3aAASI AOCSITHEHHSI MAKCMMAABHOTO COLJIaABHOTO 0Aara, y TOV 4ac sIK
IPUXUABHUKY POSIIMPEHHS aBTOPCHKOTO UM MATEHTHOTO 3aXUCTY HEPIAKO IOCHUAAIOTHCS
Ha 3araAbHE YSBACHHST IIPO CITPaBeAAMBICTE: “Harre amepuranchke cycmiabeTeo mobyaoBa-
He Ha IIPUHLNUII, IO TOW, XTO CTBOPIOE IJOCH LJIHHE, MAE IIPABO KOPUCTYBATUCS IIAOAAMM
cBoel nipayi.” Bepxoumit cys CLUA Takoxx y cripasi Mazer v. Stein’® BUKOpUCTOBYE aHaAO-
IYHY apryMeHTaio: “AHI CAMONIOKEPTBH, IIPUCBIMEH] TBOPUIN ALIABHOCTI, 3aCAYTOBYIOTD
Ha BUHATOPOAY, CIIBPO3MIpHY 3 HapaHumu rocayramm.”'® Taxmit miaxia y CLIA cripuse
TEXHOAOTTYHOMY PO3BUTKY, 3HMIKYIOUM PUSUK 6ap’€PIB, SIKI MOKYThH CTBOPIOBATI HAAMIP-
HO CMABHI aBTOPCDKI ITpaBa, IIPOTe BOAHOYAC 3a0e3IIedye BIAHOCHO MEHIINV PIBEHD IIPaBo-
BOT 3aXMIJEHOCT] Ta CTUMYAIB AASI CAMUX TBOPLIB.

VY xontexcri Hapyannsa I e o3navae, 1jo MaIOTh 3aCTOCOBYBATMCS IIMPIIL BUHATKN
3 OXOPOHM aBTOPCHKOTO IIPABA 3 METOIO CIIPUSIHHS PO3BUTKY 1HHOBALIM Ta IIABUIJEHHS
CYCIIIABHOTO AOOPOOYTY 4epe3 AOCTYII A0 HOBUX TeXHOAOITN. Jaxuijarodn HapdaHm 111
SIK AOOPOCOBICHE BUKOPWUCTAHHS, HAyKOBeUb Lee mipkpecaroe, mo cyan CIIA icTopnu-
HO OXOPOHSIAM TE€XHOAOTTYHI IHHOBALl 32 AOIIOMOTOIO TAKMX AOKTPHUH, SIK AOGPOCOBICHE
pukopucrans (fair use) ta Gesmeuna rasans (safe harbour).!’! V crpasi Sony Corp. of
Americav. Universal City Studios,'"* Bepxosamii cyp CIIIA mocTaHOBUB, 1JO HEKOMEPITiii-
HMIA AOMAIIIHIN 3aIIMC MaTEePiaAiB, SIKI TPAHCAIOIOTBCS YEPE3 3aTaAbHOAOCTYIIHI KaHAAM,
€ AOBPOCOBICHMM BUKOPWUCTAHHSIM TBOPIB, 3aXMUIJEHMX aBTOPCHKMUM ITPABOM, 1 HE CTAHO-
BUTP TIOPYIIEHHSL. BiabIite TOrO, BisAcoMarHiTOPoH GYB “IPUAATHMI AAST KOMEPIIIHO 3HA-
9y1J0r0 AOGPOCOBICHOTO BUKOPUCTAHHSL y CYA AIVAIIOB BUCHOBKY, IJO BUPOOHMK HE MOYKE
BU3HABATNMCS BUHHWMM AMIIIE Ha IIACTaB1 camoro Gakry, IJo BiACOMArHITOPOH MOKE BUKO-
PMCTOBYBATUCS AASI TIOPYLICHHSI aBTOPCHKMX ITpaB. 3a aHaAorielo, Ko 1 mae cyrrese
AOOpOCcoBicHe BUROPUCTAHHS, TO PO3pOOHMKNM LI MOSKYTD VHUKHYTM BIATIOBIAAABHOCTI 32
HOPYLIEHH aBTOPCHKUX IIPAB, IJO BIATIOBIAAE CYCIIAPHOMY IHTEpeCy Ta IOCTYAATaM IIPO-
Biaamx Teopin CLIA.

Y €ppomni psoominyrouoro € Teopis ocobucrocti (personhood theory), sika chpopmysanacst
1A BraMBOM disocodeprmx iaent [eopra [ereast ta Immanyisa Kanra. Gisocodm obrpys-
TOBYIOTD, IJO aBTOPW MAIOTh TAMOOKMI 3B’430K 31 CBOIMM TBOPAMM, TOMY 3aCAYTOBYIOTH
Ha 3AIMCHEHHS KOHTPOAIO HaA CBOIMM TBOPAMM Yepe3 OXOPOHY MOPaAbHMX 1pas (Qpariy.
moral droit). Martin A. Roeder cTBepAsKYE, 1[0 aBTOPCHKIATL TBIP € YMOBHUM ITPOAOBSKEH-
HSIM OCOOMCTOCTI TBOPLISL:

% Fisher W. W., Theories of Intellectual Property. Cambridge University Press. 2001 p.2. https://
cyber.harvard.edu/propertyO0/iptheory.html (aata 3BepHeHHsA: 16.12.2025).

9 Mazer v Stein. Supreme Court of the United States 347, 201. 1954.
100 Fisher W. W. (n 96)
101 Edward Lee (n 8) p.131

102 Sony Corp of America v Universal City Studios, Inc, 464 US 417 1984 Supreme Court No. 81-
1687.
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Koan TBOpews cTBOPIOE, BIH CTBOPIOE OiAbIne, HIXK IIPOCTO YHIKAABHWMI OO'EKT 13
IIOTEHIAAOM AASI KOMEPLIMHOTO BUKOPUCTAHHS; BIH IIPOEKTYE Y CBIT 4ACTHUHY CBOET
ocobucTocTi 11 maAae 11 Bramsy mybaiaHoro sxmusanHs.! %
Jane C. Ginsburg nosicHioe, 1o 38’130K MK aBTOPCTBOM BAACHOTO «s1» Ta XYAOSKHIMM
1 AlTepaTypHUMK TBOpamn chopmysascs mje B ITaail XVI cToaiTTs, mpo mo cBiAYMTD Ipa-
1351 Asropasko Bazapi «Kurrenmcen XyAOSKHUKIBY, SIKA CIIPIASIAA CTAHOBACHHIO ABTOPCHKUX
npas.'® BipobpaskeHHst AaHOT Teopil MoskHa sHanTH B pimtenHsx Cyay CrpaBepanBocti
€C, sIKMit BUKOPUCTOBYE POMAHTM30BAHY KOHLeNio ‘‘ocobucroro Aotmnky” (personal
touch). Harrpuxaag, y pimmensi Painer'® CJEU pobutp BiacnaKy A0 Teopil ocobucrocTi Ha
IIPUKAAAL 3B’I3KY, IJO BUHMKAE MK ¢poTorpadom ta ¢pororpadiero:
Ha erami mipgrotroBrm ¢ortorpadp moske obpatn $oH, o3y ob’e€KTa 3MOMKM Ta
ocsitaenns. [.] Hapemrri, obmparoun smimox, ¢ororpadp Moske CKOPUCTATHCS
PISHUMM METOAAMU OOpOOKIM — OOpaBIIM TOWM, SIKWMI BBAYKAE 3a AOLIABHMI, 200,
3a mOTpebn, BUKOPUCTATH KOMITIOTEPHE IIPOTrPaAMHe 3a0e3IIedeHHs. 3AIMCHIOUN
i pisai BuGOpH, aBTOp mOPTpeTHO! doTorpadil BKAAAAE B TBIp CBIN «OcOOMCTM]
A0THK». [..] Taka dpororpadis € IHTEACKTYaABHIMM TBOPOM aBTOPA, SIKMUIL BIAOOpasKae
TI0TO IHAMBIAYAABHICTD 1 € PE3YABTATOM TIOTO BIABHOTO Ta TBOPYOTrO BMOOPY ITiA yac
crBopenHs 1iel pororpadit.'®
Takmm 9MHOM, 3aKOHOAABYI 3aCaAM Ta CYyAOBa IpakTnKa €C 3aBXKAM aKLEHTYBAAM Ha
BaSKAMBOCTI OXOPOHM IHAMBIAVAABHMUX IHTEpeCiB aBTOPIB. Y KOHTEKCTI HaBYAHHS CUCTEM
I TprXMABHUKIM TEOPIl 0OCOOMCTOCTI HAIOASITAIOTh HA TOMY, IO BUKOPWUCTAHHS TBOPIB
6e3 3roAM aBTOpA MOPYINYE HE TIABKM 1X €KOHOMIUHI, aA€ 71 MOPAABHI IIPABa, MAKPECAIO-
1091 3B’130K MK aBropamn Ta TBopamn. Michelle Rademeyer ta Niloufer Selvadurai o6-
I'PYHTOBYIOTb 3aCaAW AAHOI TeOPIl, OCKIABKM BOHA cTae 0asmcom AAS BUMOT aBTOPIB, IO
CTOCYIOTBC 3aXMCTy MopaabHux mpas.!” Ha mpaxriyi came asropy Ta TBOpLi KOHTEH-
Ty aKTUBHO AIICAIOIOTH AO APTYMEHTIB, OAM3BKIMX A0 Teopil ocobmcrocTi, sk y CLUA, tak
i 8 €C. Hanpuraag, B cipasi Doe v. GitHub!® mosupaui ctepaskysasn, mo Microsoft,
GitHub ta OpenAl nopyuman ymosu open-source aigensin Ta moaoskents DMCA!MY
nip yac crsopennst moaeaeit LT Codex 1 Copilot. 3okpema, iimaocs mpo Te, mo Copilot
reHepyBaB GpPAarMeHTM KOAY Oe3 BIATBOpeHHS iaeHTHIKaLiTHOI 1HPOpMALII IIPO aBTOP-
cTBO (Ha3BY TBOPY, YMOBM AILI€H3YBAHHSI, IPABOBAACHMKA Ta THIINX AAHWUX, IJO MICTSITHCS

103 Roeder M. A. The Doctrine of Moral Right: A Study in the Law of Artists, Authors and Creators.
1940. 53 Harvard Law Review 554-557.

104 Ginsburg J. C. Humanist Copyright. SSRN. 2025. https://dx.doi.org/10.2139/ssrn.5170170
(pnaTa 3BepHeHHA: 26.06.2025.)

105 Eva-Maria Painer v Standard VerlagsGmbH and Others [2011] Judgment of the Court (Third
Chamber) Case C. 145/10.

106 Tam camo.

107 Rademeyer M., Selvadurai N.Out from the shadows: developing effective copyright laws for Al
training datasets and shadow libraries, Journal of Intellectual Property Law & Practice, Volume
21, Issue 1, January 2026, Pages 22-35, https://doi.org/10.1093/jiplp/jpaf072 p.25.

108 Doe v. GitHub, Inc., 22-cv-06823-JST N.D. Cal. May 11, 2023.
109 Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860.1998.
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y mosiaoMaeHHI mpo asTopebke mpaso). ¢ TobTo TBOpyl GakTMIHO ANEeAIOIOTH A0 AOTIKM
TeOpil 0cOBMCTOCTI, IO BUAAACHHS 1HPOPMALIT IIPO ABTOPCTBO CIIPUMMAETHCS HE AMIIIE
SIK TeXHIYHE HOPYIIEHHS YMOB AlIJ€H311, 4 ¥ SIK IOCSITAHHS Ha 3B’5130K MI>K TBOPOM 1 TI0TO
TBOPLJEM.

Taxmm 94MHOM, B OCHOBI PI3HNMII IIPABOBOTO PEIYAIOBAHHS HOBWUX TEXHOAOTIM 3 TOYKM
30py aBropchkoro mpasa mi>k €C 1 CIIIA aeskaTh mpOTMAEIKHI MAXOAM OCHOBHMX TEOPIi
IB. CILIA cxnasteThCs AO 320€3I1eUeHHSI TEXHOAOTTIHOTO PO3BUTKY i1 IHHOBALJIN Yepes IImp-
11l BUHATKM 3 aBTOPCHKOTO npasa (30Kpema, AOKTpuHy fair use), Toal sk €C npuaisse
GiAbIrIe yBarm 3aXmUcTy OCOOMCTIUX IIpaB aBTOPIB. Y pe3yAbTaTi 1l PO3OIKHOCTI BIIAMBAIOTH
HA PETYASITOPHY HMOAITHKY, 30Kpema 170A0 LT, oe CIIIA cxmabHI 3abe3meayBaTit M pIimii
AOCTYII AO HABYAABHWUX AAHWUX AAS IIABMUIEHHS 3aTaABHOTO COL[AaABHOTO AOOpoOyTY cy-
CIriAbCTBA, TOAL K €C POKYCYeThCS HAa AOTPUMAHHI aBTOPCHKMUX IIPAB HABITh § TEXHOAO-
TYHOMY KOHTEKCTL

B. ®opmyBaHHSI MIAXOAIB AO OXOPOHM ABTOPCHKOIO Ipasa B YKpaiui

DAM3BKMM AO EBPOIIETICHKOTO IAXOAY € TeopeTndHi 3acaan IB, cpopmosani B Ykpaiui.
! ta Hataast Topbosa!'? 3geprarors ysary, 1jo B cyuacHin Ykpaiui
Came TOHATTS IHTEAEKTYAAbHA BAACHICTD TPAAULIIMHO OB SI3YETHCS 3 P1AOCOPIEIO ITPOCBIT-
HnyTBa Opasyil Ta KAACMYHO HIMELHKOIO GiA0COPIETO, IJO Y CBOKO YePIy IPU3BEAO AO
AOMIHYBaHHS Teopil ocobucrocti. Haykosyi Isan Banmuenys,!'? Auna Hlredan' Takosx
BKA3YIOTD Ha 3B’130K MI’K TBOPOM Ta 0COOOIO, IJO VOTO CTBOPUAQ, Y KOHTEKCTI OCOOUCTUX
HEeMalHOBUX IIPAB, IO € BIATOAOCKOM TeoPpil ocobucTocTi. HarrionaasHi cyAn He OnepyroTs
kouygenyismu CJEU ocobucroro ootnky (personal touch) um 35’13y misk TBOpom Ta oco-
6oro, mpore y [Tocranosi KLIC sig 17.01.2024,'° Bepxosumii CyA OCHAAETHCS HA PillIeH-
us CJEU Infopaq International A/Sv Danske Dagblades Forening,''®
Bepxosumit Cya YKpalun 3BepTae yBary CTOpiH Ha 30aAaHCOBAHICTD CUCTEMM AO3BOAIB Ta
3a00pOH depe3 SIKy aBTOP MAE€ 3MOTY OTPUMYBATH CIIIBPO3MIPHY BUHATOPOAY 3a Te, IO
it crsopus TBIip.!!” HeobXIAHO 3ayBaskmnTh, 1O AQHI CYAOBI PiLIEHHS TSUKIIOTH GiAblIe AO
TeOpiI Irpayi, B OCHOBI KO — IIPMHIIUII CIIPABEAAMBOL BUHATOPOANM AAS aBTOPIB. OCHOBHI

Ounena Koxanoscpka'l

SIK Ha AJKEPCAO ITpaBa.

10 Tam camo.

111 KoxaHoBcbka O. OCHOBHI Teopii NpaBa iHTEeAEKTYaAbHOI BAACHOCTI Ta iX BNAWB Ha PO3BUTOK Cy-
YaCHOro 3akoHoAaBcCTBa B YkpaiHi. 2011 Ne5 lMpaBo YkpaiHu, ¢.52.

112 fopbosa H. Teopii iHTeAEKTYaAbHOT BAGCHOCTI: A0 NMOCTAHOBKM NMUTAHHA. BiCHUMK 3anopisbkoro Ha-
uioHanbHoro yHiBepcuteTy. Ne 1 (Il), 2015 http://elar.tsatu.edu.ua/handle/123456789/1642
(naTa 3BepHeHHA 12.01.2026).

113 BawmHeup |. I. LMBiAbHO-NpaBoBa 0XOPOHa aBTOPCbKUX NMpaB B YMOBaX PO3BUTKY iHGOpMaLLii-
HWX TEXHOAOTi: aBTOped. AUC... KaHA. tOpPMA. Hayk: 12.00.03. K., 2006. 10.

114 ltedaH A. C. (n 66) c.43.

115 MocTaHoBa KacauliiHOro LUMBIABHOIO cyay Y CkAaaai BepxosHoro Cyay Bia 17.01.2024 B cnpasi
Ne 308/7570/18-1, (757/7570/18- 1) EAUHWI AEPXaBHWUI PEECTP CYAOBMX pilleHb. https://
reyestr.court.gov.ua/Review/117473137 (pata 3BepHeHHA: 11.01.2026).

116 Case C-5/08, Infopaq International A/S v Danske Dagblades Forening (n 82).

117 NoctaHoBa KacauiiMHOro UMBIABHOTO Cyay y CkAaai BepxoBHoro Cyay Bia 17.01.2024 B cnpasi
Ne 308/7570/18-1, (757/7570/18- 1) EAUHWI AEPXaBHWUI PEECTP CYAOBMX pilleHb. https://
reyestr.court.gov.ua/Review/117473137 (pata 3BepHeHHA: 11.01.2026).

76 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



HABYAHH/ LUITYYHOI'O IHTEAEKTY TA ABTOPCBKE TTPABO: AE TTPOBECTW MEXKY?

IpUHYMIN Teopil mpaui, chopmyasosani Askonom Aokkom y Tpaxrari “TIpo pepskasHe
npasainns’. Iael Askona Aokka, BukaapeHi y Apyromy TpaxkTari mpo IIpaBAIHHS, 9aCTO
PO3TASIAAIOTBHCS SIK PIAOCOPCHKE IAIPYHTSI TEOPIT IIPUPOAHMX IIPaB Y cPepl IHTEACKTYAAb-
HOI BAACHOCTI. 3TIAHO 3 AOKKOM, ITPaBO BAACHOCTI BUIIAMBAE 3 IIPUPOAHOTO IIPaBa AIOAWHM
Ha 36ePEKEHHS JKUTTSL, [JO BKAIOYAE IIPABO Ha “M’SICO, IIMTBO Ta IHIII pedl, SIKi IprpoAa
Hapae aast 11 icuysarHs.” [IpUXMABHMKIM TEOPIl IIPUPOAHUX TIPAB CTBEPAYKYIOTH, 11JO, 32
AOTIKOIO AOKKa, ITPALIST AFOAVMHM € IIIACTABOIO AASI OOIPYHTYBAHHSI IIPUBAACHEHHSI HE AMIIIE
Pisnunol, a i1 iHTeAekTyarbHOI BaacHOCTL!'® Xoua HalioHaABHI HAyKOBLI MipAaBaAM He-
OAHOPA30BiN KPUTUL IPUXMABHMKIB TEOPIl IIpayi Ta IIpOIpieTApPHOI Teopil yepes ericre-
MOAOTTIHWI PO3PUB IIOHSITH MATEPIaAbHOI Ta HemarepiasbHol BaacHocTi!

Hapasi Yxpalna Ha masixy iMImemMeHTaIil OKpemMnx HoAoskeHs akTis mpasa €C y chepi
ABTOPCHKOTO IIPABA 1 CYMIKHUX I1pas, 30Kpema 11 Aupextusn 2019,/790, y HayionassHe
3aKOHOAABCTBO. YKPaTHChKMI HAJIOHAABHMI OQIC IHTEAEKTYaABHOI BAACHOCTI Ta 1IHHOBA-
yinn (VKPHOIBI) po3pobus BIATIOBIAHI 3aKOHOAABYI IIPOIIO3MIIT, SIKI CIIPSIMOBAHI Ha BM-
KOHaHHs1 pekomenAayin €sponericsrol Komicil (posnopsasxenns KMV sig 28.03.2025
Ne 300-p)'*® ta mepeabadarors, 30Kpema, BPETYAIOBAHHS BUKOPUCTAHHSI KOHTEHTY AASL
ranbuuHOrO aHaaizy Texery ta Aauux (TDM) y HaykoBux mjiasx 6e3 3ToAM IPaBOBAACHNUKA.
Sk 3asmagae anpextopra YKPHOIBI Osera Oparox, popmyBaHHs 30aAaHCOBAHOTO ITiA-
XOAY AO BUKOPUCTAHHS O0’€KTIB aBTOPCHKOTO Irpasa B enoxy LI Bumarae BuBaskeHoro T2
BIATIOBIAQABHOTO 3aCTOCYBAHHS aBTOPCHKOIO IIPaBa 3 YPaxXyBaHHAM IHTepPeciB aBTOPIB Ta
npaBoBAacHUKIB.! 2! Takmum ynHOM, icTopruno YKpalHa TssKie A0 €BPOENCHKOTO THAXOAY,
A€ IIepeBaskae Teopis 0cOOMCTOCTI HaA TEOPIEIO CYCIIIABHOTO AOOPOOYTY, IO BIIAMBAE HA
HOPMATMBHE POPMYAIOBAHHS ITPABa IHTEACKTYaABHOI BAACHOCTI.

C. Buans A0rm iHTeA€KTYaAbHOT BAACHOCTI Ha MaibyTHe HasyanHs 1

Mwn Bupimman mpoaHaai3yBaTi MOXKAMBI Hanpsmxu peryarosanus LI y koHTeKcT
“sanesxnocri Bip masxy”. O. Hathaway nosicrroe 3aaesxuicTs Bip obpanoro masxy (path
dependence) stk IOpUAMIHY TPAEKTOPIIO, KOAM TIEBHMI Pe3yABTAT abo pimments Gopmy-
IOTBCS Y CIeYUPIUHMIL 1 CUCTeMATUIHMI CIIOCiO ITiA BIIAMBOM ICTOPUYHOIO PO3BUTKY, IO
nepeAyBas Im. [HakIe Kaskyan, “Te, IO CTAAOCSI PaHILIe, BIIAMBATIME HA MOKAMBI HACAIA-
KW HOATT, SIKi BiaGyBaTmmyThes mmisaime”' 22 3 €T IpuumMHM 3aA€5KHICTD Bip IIASIXY MOYKE
IIPU3BOAUTH AO PE3YABTATIB, SIKI € HerepeabadyBaHnmy, HebaKaHUMM, HeePeKTUBHUMN

118 | ocke J. Second Treatise of Government. Dave Gowan and Chuck Greif tr, London 1680.

119 XapbKoBCKasi LMBUAMCTMUECKAA LIKOAQ: OCYLLECTBAEHWE W 3alluTa npaBa MHTEAAEKTYAAbHOM
cobcTBEHHOCTU. / Nop 061, pea. U. B. Cnacnbo-dateesoit. MpaBo. 2018. ¢.58.

120 Mpo 3aTBEPAXEHHSA NAAHY 3axOAIB 3 BUKOHAHHS pekoMeHAaLin EBponeicbkoi Komicii, npea-
cTaBAeHMX Yy 3BiTi Npo nporpec YkpaiHu B pamkax lNaketa po3wmpeHHa €sponeincbkoro Co-
to3y 2024 poky : po3nopaskeHHsa KabiHety MiHicTpiB YkpaiHn Bia 04.04.2025 Ne 300-p.
URL: https://zakon.rada.gov.ua/laws/show/300-2025-%D1%80#Text (pata 3BEPHEHHS:
11.01.2026)

121 Al Ta aBTOPCbKE NPaBo: MiXHAPOAHUI AOCBIA AAs aBTopiB. YKPHOIBI (IP ogic) 30.12.2025.
https://nipo.gov.ua/ai-tdm-ta-ap-mizhnarodni-pidkhody/. (aata 3BepHeHHs 26. 01.2026).

122 Hathaway O. A., Path Dependence in the Law: The Course and Pattern of Legal Change in
a Common Law System. Social Science Research Network, 1 August 2000. 604. https://
papers.ssrn.com/abstract=239332. (pata 3BepHeHHSA: 20.12.2025).
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ab0 HEBIATTOBIAHMMM CydacHUM yMOBaM.'?® SICKPaBUM IIPUKAGAOM 3aAEKHOCTI Bi IIASIXY
e xaasiatypa QWERTY, s1xa 3 TeXHIYHOT TOYKM 30PY € MEHIII IIPAKTUIHOIO Ta BAAAOKO HIJK
Dvorak, ase BoHa cTasa AOMIHYIOUOIO TEXHOAOTIEIO TOTO Yacy, TOMY BUTPATH Ha BIIPOBA-
ASKEHHS HOBOI TEXHOAOTIL 6yAn 6 He CIIBpO3MIpHUMN. Y IOPUAUYIHOMY BUMIPI, 32 aHAAO-
ri€ro, AOMIHYIOUA TEOPIS IMPOKAAAAE IIASX AAS IIOAAABINIOTO IIPAKTHUYHOIO 3ACTOCYBAHH,
3 SIKOTO 31 CIIAMBOM 9aCy CKAAAHO 200 HABITh HEMOSKAMBO BIAIVATI.

Amnaaiz ¢pirocopcprmx 3acap Teopil IpaBa IHTEACKTYAABHOI BAACHOCTI AGMOHCTPYE 3a-
AesKHICTS Bip obpanoro 1maaxy B €C ta CLLA, poe AoomiHyIOUl TEOPIT CPOPMYAIOBAAM TITKIAL
peryasTopumit miaxis. €C Ta CLLIA 3aBKAM IIPOTUCTABASIOTH OAMH OAHOMY, SIK IIPOTHUACK-
HI PEIYASITOPHI IAXOAM — 31 CIIPUATAUBUM IHHOBaginamuM pesknumonm y CLLA gepes somi-
HAII0 TeOPIl CYCIIABHOTO AOOPOOYTY Ta SKOpCTKOIO peryasieio B €C 1 mepesaroro Teopil
0COBMCTOCTI, SIKa IOTEHIHO CTBOPIOE 3aIPO3i AASL PO3BUTKY HOBWX TeXHOAOTIH, 30Kpema
I Obrosopenms peryatoBanus LI semoncTpye 3aaeskHICTD Bip Aoorm IB.

Anu Bradford xputuxye aprymenrarito, o €pponericokmii Coos HE Ma€ BEAMKMX
TEXHOAOTITHMX KOMIaHin, moaibumx Ao Apple, Microsoft, Google, came uepes craaanmit
KOMIIAAEHC Ta YUCACHHI HOPMATUBHO-IIPABOBI akTW. BoHa Haroaourye, 1o iHII YMHHWU-
K1 — 30Kpema, MIrpaljiriHa MOAITUKA, PIBEeHD IHTerpalil PUHKY Ta IHCTUTYLINHI Oap’epn —
He MEHIII 1CTOTHO BIIAMBAIOTHh Ha IHHOBALiMHMI PO3BUTOK. biabmre Toro, y CILIA aepaai
61AbIIIE 3MIHIOETHCSI IPOMAACHKA AYMKA YePe3 YCBIAOMACHHSI PU3MKIB, TIOB’SI3aHUX 3 ALSIAb-
HICTIO BEAMKMX TEXHOAOITYHWMX KOMIIAHIVW, a MOAITUYHE KePIBHULTBO CTABUTD II1A CYMHIB
epeKTUBHICTD HEPETyAbOBAHOI IMQPPOBOI €KOHOMIKM, SIKA CTBOPIOE PU3UKU 3 TOUKU 30PY
0XOpOHN PYHAAMEHTAABHUX TIpaB Ta 1iaHocter. Anu Bradford seaskae mo memae norpe-
6m cTBOpIOBaTH XMOHY AMAEMY MISK PETYAIOBAHHSIM Ta 1HHOBALISIMY; IJIAKOM MOSKAMBO
IIOEAHYBATI OOMABA IIAXOAW. De3yMOBHO, He BCI HOPMATMBHI aKTH Y cpepl TeXHOAOTI
€ OAHO3HAYHO ITO3UTMBHMMM, TAK CAMO SIK 1 HE BCl TEXHOAOTIYHI PIIIEHHs OPIEHTOBAHI
BUKAIOYHO Ha cycriabHe 6aaro.?* TTpore, 3 Orasiay Ha CHIABHICTB ITPABOBUX LJIHHOCTEN TA
TEPUTOPIaABHY OAM3BKICTH, YKpalHa, HA HAINY AYMKY, MA€ AOTIYHO ITPOAOBSKUTH KYPC,
3aIIPOIIOHOBAHMI EBPOIEVCHKIMI HAYKOBLISIMI Ta 3aKOHOAABLISIMM, Y Harpsmi 30asaH-
cosaroro peryatopanna I ta saxmcry inTepecis aBropis. HapTo mmpoke TaymadeHH:s
BUHSTKIB 3 aBTOPCHKOTO Mpasa ab0 IMIIAEMEHTALisI AOKTPUHM fair use y HayfioHaAbHE 3a-
KOHOAABCTBO MOSKYTh IIOCTABUTH IIiA 3arpo3y rapmonizayiro 3 mpasom €C. biaslie Toro,
iHTerpais YKpalau A0 paBoBoro 1moas €C € BUTIAHOIO He AMIIe AAST YKPATHW, a T AAS
camoro €ppornericbkoro Coro3y 3 OrAsSIAY Ha PO3LIMPEHHI JUPPOBOIO PUHKY, IHHOBALIIN-
HII TTOTeHiaA Ta po3BuHyTHI [T-cexTop Vxpaiun. [k 3asnavaiors Luis Garicano, Bengt
Holmstrom Ta Nicolas Petit, HFaamipHO 06epeskHe PETyAIOBAHHS CTPUMYE CMIAMBI PiIIeH-
H3L, SIK1 A€YKaTh B OCHOBI 1HHOBayi, Bip LI A0 rernol imskenepil. Haykosii BBaskaroTs, 11jo
Ass1 €C y IpOMY KOHTEKCT] YKpalHa AeMOHCTPYE BUHATKOBIU IIPUKAAA;

ITompn CyTTEBO HMKYIMI PIBEHD €KOHOMIYHOTO PO3BUTKY ITOPIBHSIHO 3 ACPIKaBAMM-
gaeHamn €C, KpalHa 3MOrAa ONEPATMUBHO, €KOHOMHO ¥ e(PEeKTMBHO 3aIIPOBAAUT
IHHOBALIMHI BIVICBKOBI PIIIEHHS, AKMX AOCI He Mae >KOAHA KpalHa €BpoCOrosy.

123 Tam camo.

124 Bradford A. The False Choice Between Digital Regulation and Innovation. (2024) 119
Northwestern University Law Review 377, p.451-452. https://scholarlycommons.law.
northwestern.edu/nulr/vol119/iss2/3. (nata 3BepHeHHA: 30.01.2026.)
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SHAYHOIO MIPOIO Ije CTAAO MOSKAMUBUM 3aBASKN AOBIPI AO IHIIIATMBHOCTI IPOMAASH
1 CTBOPEHHIO YMOB AASI TXHBOT TEXHIYHOT KpeaTUBHOCTL.' 2

Takmm 9MHOM, AAST HALIIOHAABHOTO 3aKOHOAABLISI BAYKAMBO ITIATPUMYBATH OasaHC, SIKM
CIIpUSE BIPOBAAKEHHIO 1HHOBayin. [locTae mMTaHHSA, Y MOSKYTH 1CHYIOUl Teopil Bupi-
LT TOAOBHE ITUTAHHSA — IOAO OaamHcy iHTepecis po3pobumkis LI Ta mpaBoBaacHMKIB
KoHTeHTY? [Tompn IHHOBAIIMHWUI XapAKTEpP HOBMUX TEXHOAOTIN, 1X PO3BUTOK HE TIOTpE-
Oye 3aIrpoBaA>KEHHSI HOBUX TEOPIN IHTEASKTYaAbHOI BAacHOCTL Ha Hamry Aymky, icHyrodl
TeOPil, TeOPLd CYCIIABHOTO AOOPOOYTY Ta TEOPis OCOOUCTOCTI, 3aAMINAIOTHCS 3AATHUMMU
BPETyABOBYBATM KOHMAIKT iHTepeciB MK pospobrmnxamn I Ta TBOpLsMM KOHTEHTY 32
YMOBM 1X KOMIIAGMEHTAPHOTO 3aCTOCYBAHHS Ha pisHMX erarnax po3sutky LI 3oxpema,
TEOPIsI CYCIIIABHOTO AOGPOBYTY MaE BU3HAYATI PETYASITOPHMIA IAXIA Ha PaHHIX eTalax, 3a-
besmeuyroun MOXKAMBICTh MacinTabysanus mopeaert LI, TOAl sIK mmicast X BIIPOBAAYKEHHS
TEOPisl 0COOMCTOCTI MOSKE OOIPYHTOBYBATH HAAAHHS CIIPABEAAMBOI BUHATOPOAW aBTOPAM,
anl TBOpYl TBOPM Oyam BuxopucTani aast Hagdanss LI Hapasi B 6iapurocti BumaaKis Ha-
BIaAbHI 6a3m Aarmx aast LT popmyroTsest 6e3 A03BoAY aBTOPIB 1 6e3 BUIIAaTH KOMITCHCAIIT.
Ile o3Havae, IJO KOMIIAHII OTPUMYIOTh KOMEPLINMHY BUTOAY, PAKTUIHO BUKOPUCTOBYIOUN
Yy>KMI KOHTEHT 6e3 3rOAM TBOPIIB, IJO CIPUIMAETDCS ABTOPAMU SIK HECITPABEAAMBICTD Ta
IIIAPMBAE CTUMYAU AASI TBOPYOCTI.

Peukert seeprae yrary, o pozpobumkn LI oTprmyIOTh HAMBUIGWI OTIEPATJIAHMIA TP~
OYTOK, KOAM POSIATI MIHIMI3VIOTBCA. TaKMM YMHOM, BUHATKI 3 OXOPOHW aBTOPCHKUM IIpa-
BOM 200 PESKMMM BIAMOBM Bl POSIATI 320€3II€UYIOTH HAMKPAIIUI KOPOTKOCTPOKOBMIL Pe-
3YABTAT AAST KOMITAHIM, OCKIABKM IATPUMYIOTH BEAMKMI OOCAT HABYAAPHMUX AAHMX 1 HU3BKI
naaTeskl. BOAHOIAC TAKMIA PEIYASITOPHIUIMA IIAXIA IIPUTHIYYE CTBOPEHHS HOBMUX TBOPIB, 1JO
HOCTYIIOBO 3HMIKYE SIKICTH 1 KopucHicTh 6a3 HadaabHMX marepiaais [IL12¢ 15 mosuiis
IIATBEPASKYETHCS EMITIPUIHUMI AOCAIASKEHHAMH, 10 po3pobumkm LI simrosxayAmncs
3 Tak 3BaHUM ‘TOAOAOM Al” 4epes BIACYTHICTH AOCTYITY AO MACUBY AQHMX Ta OOMESKEHHS
ABTOPCHKMUM IIPABOM, IJO CTBOPIOE IPOGAEMI AASL IOAAABIIIONO PO3BUTKY MoAeaert L1
AOCAIAKeHHS IOKa3yIOTh, IJO BUKOPUCTAHHA HOXIAHMX abo sreHeposanmx Il panmx
(Tobro “KOriit KOIii”) AAST TIOAAABIIIOTO HABYAHHST MOAEAEN 3HAYHO 3HVKYE 1XHIO edeK-
TUBHICTD 1 MO3KE IIPU3BECTI A0 Aerpapauil Ta koaarcy L% Takmum umnsOM, AeMOHCTPY-
eThest mpsima 3aaeskHicTs LT Big opurinaapHOro KOHTEHTY. MOSKAMBe PIIIeHHST IIPOIIOHYE
Martin Senftleben, sxmii, 3 orasiay Ha icayroay saaesxuicTs moaeaeti 111 Big TBopuoCTi aB-

125 Garicano L., Holmstrom B. and Petit N. The Constitution of Innovation: A New
European Renaissance. The Constitution of Innovation, 10 November 2025. https://
constitutionofinnovation.eu. (aata 3BepHeHHs: 30.01.2026.)

126 peukert C. The Economics of Copyright and AI: Empirical Evidence and Optimal Policy (In-depth
analysis requested by the Committee on Legal Affairs (JURI), European Parliament 2025. P.25
https://www.europarl.europa.eu/thinktank/en/document/IUST_STU(2025)778859

127 Bordoloi S. K. The Great Data Famine: How Al Ate the Internet (And What.s Next). Sify, 13
January  2025. https://www.sify.com/ai-analytics/the-great-data-famine-how-ai-ate-the-
internet-and-whats-next/ (aata 3BepHeHHaA: 30.01. 2026.)

128 Shumailov I. and others, Al Models Collapse When Trained on Recursively Generated Data.
(2024) 631 Nature 755, p.755. https://www.nature.com/articles/s41586-024-07566-y.
(naTa 3BepHeHHA: 30.01.2026).
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TOPIB, BBAYKAE BUMOIW ABTOPIB 1 IIPABOBAACHUKIB IJOAO BUHATOPOAM OOIpyHTOBAHMMIL' Y
Yepes ge Senftleben mpononye sMiHMTM apXiTEKTYPY BUHATOPOAH, 3AITPOBAAMBIIIA OTIAATY
Ta IAIVCAHHS AlJeH311 He Ha eTarn HapdaHHs L], a Moaeal BuHArOpOAM, 3aCHOBaHI HA pe-
syapraTax (output-based remuneration)."*® Hayxoseys npomnonye, o6 pospobamkm cu-
crem regepaTusoro 11 criaadyBasm cripaBesAMBY BUHATOPOAY 3a CTBOPEHHSI AITEpaTyp-
HOTO Ta XYAOSKHBOTO KOHTEHTY, SIKMI MOYKE BUCTYIIATH 3aMIHHMKOM AIOACBKOT TBOPYOCTL.
316paHi KOIITHM CIIPSIMOBYIOTHCS AO OPraHi3alliit KOACKTUBHOTO YIIPABAIHHS AASI THATPUM-
Ku aBrTopiB.!?! Jaesl BUKOPUCTAHHS ITOCEPEAHUKIB AASL PO3IOAIAY BUHATOPOAUM IHATPW-
MYETBCS 1 B aMEPUKAHCHKIN AOKTpuHL 30kpema, Elizabeth A. Henderson, Daniel Gervais
ta Lutes Brent A. 3BepraroTs yBary, 1o y 6araTbox KpeaTUBHIUX IHAYCTPLIX B’Ke QYHKIIO-
HYIOTh KOAEKTUBHI Ta clearance-IJeHTpw, SIKi BUCTYIIAIOTH AIJEH31MHMMM TTOCEPEAHUKAMI:
ABTOPWU PEECTPYIOTH TBOPW, BCTAHOBAIOIOTh CTAHAAPTHI AIJEH3IMHI CTABKM, 2 KOPUCTYBAYl
OTPUMYIOTb AOCTYII AO KATAAOTIB 1 CITAAUYIOTH BU3HAYEHY BUHATOPOAY, IJO 3MEHIITye TPaH-
3aKLINHI BUTPATM Ta CIPOIYE AlIJEH3YBAHHS KOHTEHTY AAst Hapaarsst [[111%2

Taxmit mAXIA TOTEHIIIMHO AO3BOASIE AOCSITH WIN-Win PIIIEHHS MK TEOPIEIO CYCITIAb-
HOTO AOBPOOYTY Ta TEOPIEIO 0OCOOMCTOCTI, OCKIABKM 3aIJIKABACHI CTOPOHM OTPUMYIOTH B3a€-
MOBWUIIAHNI Pe3yAbTaT: po3pobunkn III MoskyTs maciTabyBaTi MOAEAL Ha eTaIll HaBYaH-
us I, ToAl SIK aBTOPM OTPUMYIOTH BUHATOPOAY Ha €TaIll 1X KOMEPLIMHOTO BUKOPUCTAHHS
3 3AAYIECHHSIM KOAEKTUBHUX IJEHTPIB 91 HempubyTKOBMX opranisarin (clearance centers).
BopHOUAC Ha HAIITy AYMKY, peaaisamis Jiel MOACAT MOSKABA AMIIIE 32 YMOBW 3aI100IraHH:
onopryHicTnanmi (HeA0GPOCOBICHIM) moBeAiHLi 3 60Ky pospobumkis LI Ta sabesmneven-
HsI IIPO30POCTI IXHBOI PIHAHCOBOI Ta OLEPALINHOL AISIABHOCTL

IV. BucHoBKRM

1. Texxoaoriuna apxirexrypa Il mae 3HaueHHs IpM aHaAI3l CIIOPIB 3 aBTOP-
cbKOro IpaBa. Anaais Haguanus I1II Ta 71010 MOPIBHIHHS 3 MOSKAMBOCTSIMI HABYAHHS
AIOAVMHV AMOHCTPYE, IJO He bYAb-Ke BUKOPUCTAHHS aBTOPCHKUX TBOPIB € OAHO3HAYHUM
nopyuieHHAM. [TpoTe mopiBHAHHA MDK AlOACbKMM HapuaHHAM 1 I1II mae 3pivicHIOBaTH-
Cs1 KPUTMYHO 3 YpaxyBaHHIM ocobanBocTert obox mpouecis. LI 3paTen Ao macinrabHoro
3aIam’sITOBYBAHHSI 71 TOYHOTO BIATBOPEHHST OXOPOHIOBAHWMX TBOPIB Y 3HAYHO OIABIIMX 00-
cstraX, HiDK AIOAMHA. CAlA 9ITKO PO3MESKOBYBATH TUIIM B3aEMOAIT mopeal 11T 3 matepia-
Aamu, Ha skmx Hasdaetbes LI “neratmpre mapdamms’, “MACBIAOME 3amam’sITOBYBAHHS

129 Senftleben M. (n 5) p. 10-13.
130 Tam camo, c. 34.
131 Tam camo,. cc. 14, 16.

132 See. Henderson E. A. Intellectual Property Liability for Businesses in the Age of Al: What
New Liabilities Businesses Using Al Could Face and the Possible Methods of Self-Protection,
13 MICH. BUS. & ENTREPRENEURIAL L. REV. 62 2024. https://repository.law.umich.edu/
mbelr/vol13/iss1/4 p.94; Gervais D. Licensing of Copyright-Protected Material for Al Makes
Business Sense, COPYRIGHT CLEARANCE CENTER (Dec. 4, 2023), https://www.copyright.
com/wp-content/uploads/2023/12/Gervais-Licensing-of-Copyright-Protected-Material-for-Al-
Makes-Business-Sense.pdf p.36; Lutes, Brent A. ed., Identifying the Economic Implications of
Artificial Intelligence for Copyright Policy: Context and Direction for Economic Research, U.S.
Copyright Office, 2025. P.37.
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Ta “IIOBHE BIATBOpeHHsT O6'€KTIB aBTOPCHKOTO IpaBa. BukopucTanHs aBTopehKux TBOPIB
y HauaHH] [11] He MO’KHA AaBTOMATMYHO BBAaSKATM AOIIYCTUMMUM BUHSITKOM 3 OXOPOHWM aB-
TOPCBHKOTO IIPABA UM AOKTPUHM A0OGpocosicHOro BuropucTaHus. CydacHa CyAOBa IIpak-
THKa MATBepAKYe 3paTHicT LI 3amam’aToByBaTH Ta BIATBOPIOBATH PpParmMeHTH TBOPIB
V BIAIIOBIAD Ha IIPOCTI 3aIIMTH Ha PI3HOMY PiBHI, KoM MoAeab LI anrte orrocepeaxoBano
ONPaybOBYE AaHI AAsl GOPMYBAHHSL 3araAbHUX 3aKOHOMIPHOCTEN (TaK 3BaHE «HEraTMBHE
HABYAHHS») 3 MIHIMAABHMMI PUSMKAMI 3 TOYKM 30PY aBTOPCHKOTO Irpasa abo, HaBIaKM,
HIOBHE BIATBOPEHHSI TBOPIB, IJO € prima facie HOPYIEHHM aBTOPCHKOTO IIPABa.

2. Pisui peryasropni miaxoan €C i CIIA cnmparorbcs Ha AOMiHYIOYI Teopil
npasa IB. TTposeaennit y cTarTi aHaals AOMIHYIOUMX TEOPIN IHTEACKTYAABHOI BAACHOCTI
AEMOHCTPYE, IJO BIAMIHHOCTI MK mipAxoaamn €C ta CIIIA A0 peryAroBaHHSI aBTOPCHKOTO
mpaBa 1, BIATIOBIAHO, HapuanHs1 L] He € BumapKoBmMm, a 3yMOBACHI ICTOPMYHO cOpmoBa-
HUMI GIAOCOPCHKIUMM Ta KOHCTUTYLIVHUMI 3aCAAHNUIUMM YIBACHHSIMM IIPO IPU3HAYCH-
Hs1 IIpaBa iHTeAekTyaAbHOT BAacHOCTL. Y CILA TpaAnmiviHO IepeBaskaroTh yTHUAITAPHA Te-
OPpIsl Ta TEOPISI CYCIIABHOTO AOOPOOYTY, SIK1 PO3TASIAAIOTH ABTOPCHKE IIPABO IEPEAYCIM SIK
IHCTPYMEHT CTUMYAIOBAHHS IHHOBALIM 1 TEXHOAOITYHOTO IIPOTPECy, IO 3yMOBAIOE LIIMPIIIe
3acTocyBaHHs AOKTpuHK fair use. Hatomicts y €C pominye Teopist ocobucrocri, sika rmip-
KPECAIOE OCOOAMBIMTA 3B’S130K MISK aBTOPOM 1 TBOPOM Ta HAAAE OGIABILIATL 3aXCT MATIHOBUM
1 HEMaMHOBUM IIpaBam TBOPUIB. Posymiams PpyHAAMEHTaABHMX 3acap Teopin IB pAo3BoAsIE
0obpaTn 36aAaHCOBAHY PEIYAITOPHY CTpaTerito HoBol TexHoaoril 111

3. Ykpaina nepebyBae Ha erami pOPMYBAHHS PEryAITOPHOIO IIAXOAY LJOAO
HapyaHH: 11 ¥ Mae BpaxyBaTw €BPOIIENCHKY MOAEAB. [cTOpMUHO YKpaTHChKA ITpa-
BOBA TPaAULIs ¥ chepl IHTEACKTYaABHOI BAACHOCTI OyAa OAMIKIOIO AO KOHTMHEHTAABHOI
€BpoIm Ta I'PYHTYETHCS HA TEOPIl 0cOOMCTOCTI Ta Teopil mpawi. Llert miaxip Bu3Hae Bask-
AMBICTD 3B’13KYy MIK aBTOPOM 1 TBOPOM, 1 B CBOIO 4EPry — MOPAABHMX IIPaB. Y KOHTEKCTI
rapmoHisaiil 3 mpasom €C, IMITAEMEHTALIsT HAATO IIMPOKMX BUHSTKIB Ha 3PA3OK fair use
MO3KEe CTBOPUTHM KOHPAIKT IIPABOBUX CUCTEM 1 3aBAAUTHM TAPMOHI3ALI] HALIIOHAABHOTO 3a-
KOHOAQBCTBA 3 3aK0HOAaBcTBOM €C.

4. Icuyroui Teopil iIHTEAEKTYaABHOI BAACHOCTI 3aAMIIAIOTHCSI PEACBAHTHUMMU
Aast BperyaroBanus 1. Hemae HeobxigHOCTI po3pobastit HOBI Teopil 1B aas Bpery-
AIOBAHHSI B3a€MOAIT MK pospobumkamn I ta aBropamm. fIk moxasye aHaais, Teopis
CYCIIIABHOTO AOOPOOYTY Ta Teopis 0coOMCTOCTI MOSKYTD OYTM 3aCTOCOBAHI IIOCAIAOBHO Ta
KomIaeMeHTapHo. Ha pannix emanax possutky LI, ocobanso mip vac Hagganms I, co-
[JIABHO KEPYBATUCH JTUAITAPHUM ITIAXOAOM, SIKMIA BUIIPABAOBYE AOCTYII AO BEAUKMX 00-
CSITIB AQHMX AAST PO3BMUTKY 1HHOBALJIN Ta AOCATHEHHSI 3araAbHOTO 1rporpecy. Ha emani xo-
MEPUITIH020 BUKOPUCINAMHL MOACACTL — aKLJEHT CAIA 3MICTUTM Ha 3aXUCT IIPAB aBTOPIB, 41
TBOPM OYAM BUKOPUCTAHI AASI HABYAHHSI, Y€PEe3 3aIIPOBAAKCHHS MEXaHI3MIB CITPaBEAAMBOT
BUHAropoAn. Sk mpomonye Martin Senftleben, kommpomicom mizk cBo6oaor0 HaBdaHHsS
[1I1 1 3axmMcTOM TIpaB aBTOPIB MOSKE CTATH TIepexip A0 output-based remuneration.

5. Mi>k peryAroBaHHAM Ta iIHHOBaIiSIMM He MOBUMHHO OYTH MPOTUCTABACHHSL
Sk nepexoHAnBo A0BoANTS Anu Bradford, epexrmsre peryarosass He € Boporom iHHOBa-
yin. HaBmaxm, 3akoHOAaBY1 1HILIATMBY MOSKYTh CTUMYAIOBATH 1HHOBALII, BCTAHOBAIOIOYM
YITKI ME3K1 BIATIOBIAAABHOCTI 7 3aXMINAIOYM IHTEPECH BCIX 3alIKABACHMUX CTEMKXOAAECPIB.
VKpalHa, ACMOHCTPYIOYM BUCOKWMI IHHOBALIMHWUY ITOTEHLIAA B YMOBAX BiiHM, Mae yHI-
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KAaABHY MOSKAMBICTD aAAITYBATHM €BPOIIEMCHKI IIPUHIIMAIIN TaK, 10O 30epertn basanc Mixk
CTUMYAIOBAHHSIM HOBMX TEXHOAOIIN 1 3aXMCTOM 1HTepeciB aBTopi. Came TOMY BasKAMBO
o0pary IIASIX 3Ba’KEHOTO PETYAIOBAHHSI, CIIMPAIOUMCH Ha YCTAACHI TEOPIl IHTEACKTYaABHOT
BAACHOCTI Ta IIpasosi miaxoan €C.
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Yarmak Alona. Popov Maksym. Artificial Intelligence Training and Copyright Law:
Where to Draw the Line

Abstract

This article explores the issue of training artificial intelligence (AI) in the context of copyright
law and compares it to human learning. The authors emphasize that such comparisons must
be approached critically, considering the specific nature of both processes. Not every use of
copyrighted works in Al training constitutes an infringement; however, Al’s capacity for large-
scale memorization and reproduction of protected works necessitates a clear distinction between
permissible and impermissible uses. The article proposes a classification of such uses into “negative
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learning,” “subconscious memorization,” and “verbatim reproduction,” highlighting the legal
significance of each category. Special attention is paid to the comparative analysis of regulatory
approaches in the United States and the European Union, grounded in dominant theories of
intellectual property: the utilitarian and welfare theories in the ULS. versus the personhood theory
in the EUL This analysis helps explain the divergence in Al regulation across legal systems. Given
Ukraine’s legal tradition rooted in the continental model, the country is encouraged to continue
aligning its regulatory path with EU law. The authors argue that there is no need to develop new
intellectual property theories to address the challenges posed by Al Instead, existing frameworks
remain effective if applied complementarily: welfare theory should guide early-stage model
development, while personhood theory should inform fair compensation mechanisms for creators
whose works are used during training. The article also supports the adoption of an output-based
remuneration model as a viable solution to balance the interests of authors and Al developers.

Keywords: artificial intelligence, copyright, Al training, fair use, intellectual property law, theories
of intellectual property.
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ITPABO HA 3ABYTTA B LIMPPOBY EITOXY:
TEOPETMKO-TTPABOBIMIM AHAAIS, B
MIKHAPOAHA ITPAKTMKA TA MEXAHI3MIM PEAAIBALIIL

AHoTarris

AKTyaAbHICTD AOCAIA’KEHHS 3yMOBACHA CTPIMKOIO JU(POBI3ALIEIO CYCIIABHUX BIAHOCMH Ta BiA-
CYTHICTIO IIPUPOAHOTO MEXaHI3MY 3a0yTTs § InPPOBOMY CEPEAOBUILI, IJO IIPUZBOAMUTD AO TPUBAAOT
AOCTYITHOCTI II€PCOHAABHOT 1HPOPMALIT Ta TOCUACHHS PU3UKIB AAS IIPUBATHOTO JKUTTSI, AFOACHKOT
TIAHOCTI 71 MOYKAMBOCTI coLjiaabHOI peinTerpauil ocobn. Ocobamsol Baru 111 mpobaemaTiKa HabyBae
¥ 3B’$I3KY 3 HEOOXIAHICTIO GaAaHCYBAHHS MK IIPABOM Ha IIPMUBATHICTD, CBOOOAOIO CAOBA Ta CYCITIAD-
HIM 1HTEpecom. MeToro AOCAIASKEHHS € KOMIIACKCHE AOCAIAYKEHHSI IIpaBa Ha 3a0yTTs SIK eACMEeHTa
cuUCTEMM OCODMCTUX HEMAVHOBUX ITPAB AIOAVHV Ta BU3HAYCHHS VOTO IIPABOBOI IIPUPOAM, 3MICTY,
QYHKLIOHAABHOTO IIPU3HAYCHH:, MEXaHI3MIB peaAisalil 1 Me>K AAHOTO IIpaBa B YMOBaX LU(PPOBOI
eroxu. MeToAOAOTIYHY OCHOBY AOCAIAYKEHHST CTAHOBASITD 3aTaABHOHAYKOBI Ta CIICIiaAbHO-FOPUAMYHI
METOAM, 30KPeMa AIAACKTUIHMM, POPMAABHO-IOPUANIHINTL, CUCTEMHO-CTPYKTYPHUI, IIOPIBHSIABHO-
-IIPABOBMI METOAM, 4 TAKOJK METOA aHAAI3y CyAOBOI mpakTmKu. [Tpoanasizosano TpaHcdopmalyiio
IIpaBa Ha IPUBATHE SKUTTS B YMOBaX IM(POBI3alfil; AOCAIAKEHO IeHe3y Ta ITPaBOBY IIPUPOAY IIpaBa
Ha 3a0yTTsI; BUSHAYCHO VOTO MICIJe B CMCTEMI 0COOMCTIX HeMaMHOBIX IIPaB; PO3KPUTO 00’ €KTUBHMI
1 cy0’eKTMBHMI 3MICT ITpaBa Ha 3a0yTTs; IIPOAHAAI30BAHO CIIIBBIAHOIIICHH:I IIpaBa Ha 3a0yTT 31 CBO-
GOAOIO CAOBA Ta CYCITIABHMM THTEPECOM; AOCAIAYKEHO ITPABO Ha 3a6YTTSI SIK TEMIIOPAABHE ITPABO TA SIK
ITPABOBY MOSKAMBICTH peinTerparyil ocobn. Crarrs Gyse DIKaBOIO AAS HAYKOBLIB 1 IPAKTUKIB y cdepi
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LUBIABHOTO Ta 1HPOPMAIIIHOTO IIPaBa, a TAKOXK AAS OCi0, SKI IIPAIFOIOTH 13 MUTAHHAMM 3aXUCTY
IIEPCOHAABHUX AAHMUX ¥ UUPPOBOMY CEPEAOBUIIIL

Kawouo6i croba: npabo na 3abymms, npubamicmo, nepconarvii dani, c6o60da caoba, cycnirvo-
Huil tnmepec, peinmezpauis ocobu, yudpoba nam’smo.

Beryn

Crpimka nudposizanis CYCIIABHUX BIAHOCHUH CYTTEBO TpaHCpOpmyBasa crocib ¢op-
MyBaHH:, 30epiraHHs Ta moMMpeHHs 1HGOPMALIT IPo 0coby. AKITo B AOUMPPOBY CIOXY
IIPUBATHE JKUTTSI AIOAMHM OYAO ODMEKeHe IIPUPOAHUMM YACOBUMM Ta ITPOCTOPOBUMMU
pamkamm, To cydacHe IudpoBe CEPEAOBHUIIE IIPAKTUIHO He IepeAbadyae MexaHI3MiB 3a-
6yTTs1. Byab-sika iHPOPMALLisT, OAHOTO Pa3y OIPUAIOAHEHA 200 3aIKCOBAHA B €ACKTPOHHMX
CUCTeMax, 3AaTHA 30epiraTmcs HeOOMEKeHMI Jac, BIATBOPIOBATMCS HE3AACSKHO Bij BOAL
0cobm 1 HabyBaTH HOBWMX 3HAYCHD ¥ 3MIHEHOMY COLIIAABHOMY KOHTEKCTI. Y TaKMX yMOBax
BUHMKAE IIPOOAEMA TPUBAAOTO ¥ YACTO HEIIPOIIOPYITIHOTO BTPYIAHHS ¥ IIPUBATHE SKUTTL,
IJO CTaBUTH II1A CYMHIB €PpEeKTUBHICTD TPAAMIIMHUX [JUBIABHO-IIPABOBMX MEXaHI3MIB 3a-
XUCTY OCOOUCTUX HEMAVIHOBUX ITPAB.

OcobanBo1 rocTpoTH 1151 mpobaema HabyBae y 3B'13Ky 3 GOPMYBAHHSIM TaK 3BAHOI «In-
POBOI mam’sITi», sika He Anine 30epirae GpakTH MUHYAOTO, aA€ 1 AKTUBHO BIIAMBAE HA Te-
HIEPINIHIN JUBIABHMIA CTATYC 0CO0M, 11 penyTaiio, IpodeciviHi Ta COLfiaabHl MOSKAMBOCTI.
V oMy KOHTEKCTI ITpaBo Ha 3abyTTs IOCTa€ sK CIpoba IIPABOBOTO PearyBaHHs Ha HOBI
BUKAMKM LMUPPOBOI €IIOXM Ta SIK IHCTPYMEHT BIAHOBACHHS 0aAaHCY MIK IHTEpecamm 0co-
6m 1 cycriabeTBa. BOAHOTIAC T1OTO peaal3arjisi CYIPOBOASKYETHCSI HU3KOIO CKAAAHWX ITUTAHb,
IIOB’SI3aHMX 31 CIIBBIAHOIIICHHSIM 13 CBOOOAOIO CAOBA, ITPABOM Ha THPOPMALIIIO T CYCITIAb-
HIM IHTE€PECOM.

AKTyaABHICTD AOCAIAPKEHHSI 3yMOBACHA TWUM, IJO IIPABO HA 3a0YTTSI AOCI 3aAMIITAETHCS
AVICKYCIMHMM SIK Y AOKTPMHI LIMBIABHOTO IIPABa, TAK 1 B IIPABO3ACTOCOBHIN IIPAKTUIIL. 3 OA-
HOTO DBOKY, BOHO PO3TASIAAETHCS SIK HEOOXIAHMI MEXaHI3M 3aXMUCTY IIPUBATHOCTI Ta AIOA-
CBKOI TIAHOCTI B yMOBax IUPOBOT HaAMipHOCTI iHOpMaIil. 3 1HIIIOro — SIK HOTEHIIMHA
3arposa cBOOOAI cAOBa Ta iCTOPMYHIN Imam’sTi. B yKpaIHCPKOMY ITPABOIIOPSIAKY IIPABO Ha
3abyTTSI HE MAa€ YITKOTO HOPMATUBHOTO 3aKPIIIACHHS, IJO YCKAAAHIOE TIOTO IIPAKTUIHY
peaaisaliio Ta BMMAarae IpyHTOBHOIO TEOPETUKO-IIPABOBOTO OCMUCACHHS 3 YPAXYBAHHIM
€BPOIEMCHKUX CTAHAAPTIB.

Y HaykoBii aireparypi cGopmyBasOCs ACKIABKA ITIAXOAIB AO PO3YMIHHS IIpaBa Ha 3a-
6yTTs1. YacTnHA AOCAIAHMKIB POSTASIAAE TAOTO KPI3h IIPU3MY IIpaBa Ha 3aXUCT II€PCOHAAD-
HUX AQHMX Ta 1HGOPMALIMHOL IPUBATHOCTI, AKIJEHTYIOUM YBATry HA KOHTPOAL 0COOM HaA
inpopmargiero mpo cebe. [HII MIAXOAM ITOB’S3YIOTH IIPABO HA 3a0YTTS 13 TEMIIOPAABHWUM
ACIIEKTOM ITPABOBOIO PETYAIOBAHHS, HATOAOINYIOYNM HA 3HAYCHHI Yacy SIK YMHHMKA, IO
BIIAMBAE HA AOIYCTUMICTD IIOAAABIIOTO HOIIMPEHH:I 1HGOpMaLil. SHAYHMUI BHECOK Y $Op-
MYBaHH Cy4acHOI KOHIJENil IrpaBa Ha 3abyTTs 3pobmaa ImpakTuKa €BPOIENCHKOTO CYAY
3 rpaB aloAMHEM Ta Cyay crrpaBepansocTi €pporrericbkoro Corosy, sIKa IIPOAEMOHCTPYBAAA
IIOCTYIIOBUV II€PEXIA BiA KAACUYHOTO PO3YMIHHS IIPUBATHOCTI A0 THPOPMALIIVIHOT MOACAT
11 3aXUCTY.

Mertoro 11i€1 HAYKOBOI CTATTI € KOMIIACKCHMI aHAAI3 ITpaBa Ha 3a0yTTS SIK eACMEHTA
CHUCTEMNM OCOOMCTUX HEMAVHOBMX IPaB Y UMBIABHOMY ITPaBi Ta BU3HAYCHHS TAOTO IIPaBO-
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BOL ITPUPOAM, 3MICTY 71 MEJK peaAizaljil B yMoBax JUQPOBOIo cepeaoBmiga. Aas AOCSTHEH-
HSI IIOCTABACHOI METHM Y CTATTi IepeAbaueHO BUKOHAHHS TAKMUX 3aBAAHD: IIPOAHAAIZYBATH
TpaHcPOPMALIO IIPaBa HA IIPUBATHE JKUTTSI B YMOBAX JUPPOBI3ALil; AOCAIAUTI TEHE3Y Ta
IIPaBOBY IIPUPOAY IIpaBa Ha 3a0YTTs; BU3HAYMTH FOTO MICLje B CUCTeMI OCOOMCTHUX Hemart-
HOBWMX ITPAB; PO3KPUTH CITIBBIAHOIIICHHS ITpaBa Ha 3a0YTTs 31 CBOOOAOIO CAOBA Ta CYCITIAb-
HVM 1HTepecoM; OOIPYHTYBATIM TEMIIOPAABHY Ta PeiHTerpaminiy GyHKIIL Tpasa Ha 320y TTSL

MeToAOAOTIUHY OCHOBY AOCAIAPKEHHSI CTAHOBASITH 3ardAbHOHAYKOBI Ta CIIELIaABHO-
IOPVUAMYHI METOAM ITI3HAHHA, 30Kpema AIAAeKTHUYHUIA, CUCTEMHO-CTPYKTYPHUIL, GOpMaAD-
HO-IOPUAMYHMI 1 IIOPIBHAABHO-IIPABOBUIL METOAN. Y POOOTI TAKOK BUKOPUCTAHO METOA
AHAAI3y CYAOBOI IIPAKTUKH, IJO AO3BOAMAO AocaipmnTH mmiaxoan €CITA ta Cypy €C po 3a-
XWUCTY IIPUBATHOTO SKUTTS B UUPPOBOMY CEPEAOBUINI Ta CPOPMYAIOBATH y3araAbHEHI Bi-
CHOBKW IIJOAO ITPABOBOL IIPUPOAU IIpaBa Ha 3a0yTTAL.

BurAapAeHHS OCHOBHOTO MaTepiasy

1. TeopeTuKro-1IpaBosi 3acaau mpasa Ha 3a0yTTa

1.1. Tpaucdopmaiyist mpaBa Ha MPUBATHE SKUTTS B HUPPOBY erroxy

[TpaBo Ha 1OBary A0 IPUBATHOTO JKUTTSI TPAAMLINHO HAACSKUTD A0 GYHAAMEHTAABHUX
IIPaB AFOAMHY Ta € OAHMM 13 0a30BMX €AeMEHTIB T1 IIPaBOBOTO CTATYCY. Y KAACUIHOMY PO3Y-
MIHHI IIPUBATHICTD acoLitoBasacs 3 Gpi3MYHOIO Ta IHGOPMALINHOIO BIAOKPEMACHICTIO OCO-
6m, cBOGOAOIO BiA CTOPOHHDLOTO BTPYYAHHS Y CIMEVIHE SKUTTS, JKUTAO, KOPECIIOHACHIIIIO
Ta 1HIM cpepn, IJo He MAIOTh IMyOAITHOTO xapaxrepy. I1pore po3suTox iHpopmarinamnx
TEXHOAOTI 3yMOBUB TPAHCPOPMALIIIO SIK 3MICTY IJHOTO IIPABa, TAK 1 MEXaHI3MIB T10TO pe-
aaizamil.

I[Tpaso Ha 3a0yTTs (right to be forgotten), 3 oaHOTO GOKY, Ma€ HOBITHIV 32 CBOEIO IIPU-
POAOIO XapakTep, as>ke cPOPMOBAHE 3aBASKM ICHYBAHHIO T4 PO3BUTKY [HTEepHET-MepesKi,
a 3 HIIIOTO — IIOCTAE AOTTYHMUM IIPOAOBSKEHHSIM IIPABA HA 3aXMCT IIEPCOHAABHMUX AAHMX, IJO
BOAHOYAC HOCUTH aBTOHOMHE 3MiCTOBHE HAIIOBHEHH I

[TpaBo Ha 3a0yTTS HAACSKUTH AO CUCTEMM OCOOMCTUX HeMaMHOBIMX IIPaB, IO 3abesredy-
IOTh YMOBW AASI TIOBHOIIIHHOTO COIJIaABHOTO PYHKIHOHYBaHHS 0co6u. Moro inTencrprmit
PO3BUTOK Ta IPAKTHMYHA 3aTPeOYBAHICT IIPOSIBUATACS AMIIIE B €TIOXY UnPOBI3alil, KoAn
1HpOPMALITiHI TeXHOAOIT CTaAM KAIOUOBUM E€ACMEHTOM CYCIIIABHOIO SKUTTA. A0 mOsgBU
MepesKi [HTepHeT BIAOMOCTI MOTAM ICHYBATHM IIEPEBA’KHO HA MaTEPlaAbHUX HOCISIX — APY-
KOBAHMX BUAAHHAX, MATHITHUX Ta OITUYIHMX HOCISIX, — IJO OOMEKYBAAO AOCTYII AO HMUX
HEOOXIAHICTIO (GI3UIHOTO BOAOAIHHST LM HOCIEM.

A. M. Boriko Bu3HaYa€e IIpaBo Ha 3a0yTTA K IIPABO AIOAMHH, SIKE AO3BOASIE 171 BUMAraTu
3a IIEBHMUX YMOB BUAAACHHS CBOIX OCOOOBMUX AAHWMX 13 3araABHOTO AOCTYILY Yepe3 IIOIIy-
KOBI cHcTemn, TOOTO ITOCMAAHD HA Ti AAHI, IO, HA T AYMKY, MOJKYTD 3aBAATH 171 IITKOATL.
Maerses IIPO 3aCTapiAl, HEAOPEYH], HEIIOBHI, HeTOUHI 460 HAAAMIIKOBI AaH] un iHPOpMa-
1Ji10, 3aKOHHI MIACTABM AASL 30€PIraHHsI IKMUX 3HUKAM 3 IAMHOM Yacy”. Mer Aeta AmGpoy3

1 Monoswuu T. M. MpaBo Ha 3abyTTs: 3MiCTOBHI acnekTu. MNpaBo Ha 3abyTTa : 36ipka cTatel 3a pe-
AaKuieto npodecopa I. B. Cnacubo-dateesoi, Xapkis: EKYC, 2021, 172 c.

2 Bboiko A. M. MpaBo Ha 3abyTTA: Aesiki acnekTv Teopii i NPaKTUKK. XXypHaA CXiAHOEBPOMENCbKOro
npasa. Ne 48, 2018.
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BM3HAUAE MOTO K «IIPETEH31I0 HAa IIPUBATHICTD, HABITH SAKIO 1Ie CTOCYETHCA 1HPOpMAalil,
sIKa €, IPUHAVMHI IIEBHOIO Miporo, 11y6AiyHOI0»”. TakosK T10r0 BU3HAYAIOTH SIK HAAAHHSI
BCiM cyb’eKTamM AQHMX IIPaBa KOHTPOAIOBATH CBOKO 1cTOPIio B [HTEepHeTI!, MOSKAMBICTD CKa-
CYBAHH/ TA 3aII€PEYCHH IIPOTH HECAHKJIOHOBAHOI OOPOOKM IIEPCOHAABHIMX AAHUX, HABITH
KOAM L1 AQHI MICTATBCS B IIyOAIIHMX AOKyMeHTaX5, ITpaBO HA MOBYAHH: IJOAO MUHYAMUX
TIOAIM Y SKUTTI, TTOATM, sIKi BoKe He BiabGyBaroTses’.

[Tpobaema HAAAMIIIKOBOTO HAKOITMYEHHSI IEPCOHAAPHUX AAHWUX B [HTEpHET] YCKAaAHIO-
€TBCS TUM, 1IJO UUGPOBI MAATGOPMM HE MAIOTh IIPUPOAHOTO MEXAHI3MY «3a0YTTs», KU
IIPUTAMAaHHUI AIOAMHI | SIKIJO paHiIle OKpema IOALS 3 JKUTTSI AFOAMHW MOTAA 3 9acOM
3HMKHYTU 3 ITaM’SIT1 CYCIIIABCTBA, TO TEHEeP BOHA MOYKE HECKIHYEHHO TMPASKYBATUCS Ta
OyTi AOCTYITHOIO AAsT OyAb-KOro. Boaoammmp SIHKeBMY 3a3Hayas, 1JO MOSKHA SKUTH, HE
aM’sITAIOuN, aA€ HEMOSKAMBO JKMUTH, He 3a0YBarOuM, OCKIABKM OIIJT BIACTESKEHHS 1 PIK-
camil IOAIM MMHYAOTO AQIOTH YCIM HaM INAHC CIIOCTEPIraTi B Mepeski 3a obcTaBMHAMM
AABHMHIN .

ITpo ye Takoxx srapye npodpecop Orpasrosa O. O.y cBoin crarTi: «[HTEpHeT ,,l1am’s1-
Tac" Bee: KOMIPOMETYIOUE POTO 1 BIAEO, IOMUAKM MUHYAOTO, ,HE3PYUHI' BUCAOBAIOBAHHS
Ta 0araTo 4oro IHINOIO, IJO Y MarOYTHPOMY MOJKE 3AIIKOAMTH AIOAMHI. OcObAMBO B 30HI
PM3MKY OIMHSIOTHCS MOAOAL ATOAW, IIIAAITKH, AITH, SIKI 3HEBAYKAMBO PO3MILJYIOTH 1HPOP-
Mario B Mepeski, He 3aMMUCAIOIOUNCh 1Tpo ManbyThe. Yac manbe, cuTyaril 3MIHIOIOTHCS,
aAe IPOCTe BBEACHHS IIOIIYKOBOIO 3AIIUTY B IHTEPHETI MOYKEe IIOBEPHYTHM 3aIIUTYBa4a AO
IIOAIV OaraTOPIYHOL AABHMHM Ta IIPOIHGOPMYBATH IIPO BCe, IO KOAUCDH BiAbyBasocs. Taky
BAACTUBICTD MEPESKI [HTEPHET e Ha3MBaIOTh ,,eperTom BiunocTi  (eternity effect)»®.

Po3BnTOK IMPPOBUX KOMYHIKALIM AOKOPIHHO TPAaHCPOPMYBAB MEXAHIZMIU AOCTYIIY AO
iHpOpMAaLil: AaHI, PO3MIIIEeH] B IHTePHET-IIPOCTOPI, CTAAM ACTKO AOCTYIIHUMI IIPAKTUIHO
HEOOMEKeHOMY KOAY KOPUCTYBadiB. BopHOYac Taka iHPOpMAIis HEPIAKO BTpadae aKkTy-
AABHICTH, MOYKe OYTM HEAOCTOBIPHOIO, OTPUMAHOIO Y IIPOTHUITPABHII c110cib abo Oiabrrre
HE MaTM 3HAYCHHSI AAST OCOOM, SIKOT BOHA CTOCYETHCSL

Mepeska nmeperBopraacs Ha 0a3y AQHUX AASL 3AITUTIB OGYAD-SIKOTO TUILY, SIKA ¥ OYAb-AIKIUIA
MOMEHT € AOCTYIIHOIO AASI IIOLIYKY T4 BUCTYIIAE AIFOYOIO KYABTYPHOIO ITaM TTIO €ACKTPO-
Huoro gopmary’.

3 Ambrose M. L. It's About Time: Privacy, Information Lifecycles, and the Right to be Forgotten.
Stanford Technology Law Review, 2013. Vol. 16, no. 2. P. 381.

4 Rustad M. L., & Kulevska S. Reconsupteulizing the right to be forgotten to enable transatlantic
data flow. Harvard Journal of Law & Technology. 2015. Vol. 28, no. 2. P. 387.

5 Castellano P. S. The right to be forgotten under European Law: a Constitutional debate. Lex
Electronica, 2012. Vol. 16, no. 1. P. 1-30. URL: https://ssrn.com/abstract=2176814 (pata
3BepHeHHA: 29.01.2026)

5 Pino G. The right to personal identity in Italian private law: Constitutional interpretation and
judge-made rights. The Harmonization of Private Law in Europe / M. Van Hoecke; F. Ost (eds.).
Hart Publishing, Oxford, 2000. P. 237.

" Jankélévitch Vladimir. Forgiveness. University of Chicago Press, 2005.

8 OtpaaHoBa O. 0. MpaBo Ha 3abyTTA: NOrASIA KPi3b MPHU3MY KAGCUUHOTO AEAIKTY. MpaBo Ha 3abyTTs
: 36ipKka cTatel 3a pepakuieto npodpecopa |. B. Cnacubo-PateeBoi, Xapkis: EKYC, 2021, 172 c.

9 Jones Meg Leta. Ctrl + Z: The Right to Be Forgotten. NYU Press, 2018, 5.
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V Takux ymoBax ITpaBO Ha ITPUBATHE JKUTTS ACAAAL OIABIIIE TPAHCHOPMYETHCS 3 ITpaBa
Ha HEAOTOPKAHHICTb 0COOUCTOI cpepnt ¥ ITPaBO Ha KOHTPOAD HAA IEPCOHAABHUMM AAHUMIA.
Llert mepexip Bip KAACMYHOI AO 1HPOPMALIMHOT MOAEAL IIPMUBATHOCTI IIPOCTESKYETHCS SIK
V AOKTPWMHI, TaK 1 B CYAOBIN IIPAKTHUL, 30Kpema ¥ PillleHHsIX €BPOIIEIICKOTO CYAY 3 IIPaB
aroanan (paai — €CITA). Cyp moctynoso BM3HaE, 10 TpuBase 36epiraHHs Ta IOBTOPHA
AOCTYIIHICTD 1HPOPMALIT MOJKYTh CTAHOBUTM CAMOCTIVMHE BTPYYAHHS Y IIPUBATHE SKUTTS,
HABITb 32 BIACYTHOCT1 HOBOTO aKTy OIPUAIOAHEHHSI.

LIndpposa mpmnBaTHICTS € AMHAMIYHOIO CKAGAOBOIO IIPaBa Ha IIPUBATHE SKUTTSL, 1O GOp-
MYETBCSI B YMOBaX ITOCTINMHOI 0OPOOKM IIEPCOHAABHIX AAHMUX 1 IIOASTAE Y 3AATHOCTI 0COOT
36epiraTi KOHTPOAB Ha CBOIM LUPPOBUM CAIAOM.

OcobanBoi ckaapHOCTI HaOyBae IMTAHHS BUAAACHHS 1HOpMaIl 3 Mepeski [HTepHeT.
V 3B3Ky 3 HOCTIMHMM TUPA’KYBAaHHAM 1 AYOAIOBAHHAM AQHMX MIK Bebpecypcamm ix
IOBHE 3HWIJEHH:I YacTO € TEXHIYHO YCKAAAHEHWMM abo HaBiTh HeMOKAMBUM. Came Tomy
mpobaemaTnka peasisamil Ta epeKTUBHOTO 3abe3edeH s IIpaBa 0cobn Ha 3a0yTTs HabyAa
BATOMOTO 3HAYCHHSI B YMOBAX CYIACHOTO LUPPOBOIO CEPEAOBUITA.

€CTIA y cBOIX pIIIEHHAX TAKOXK 3B€PTAB yBAry Ha IPOOAEMATUKY PETYAIOBAHHS Ta
KOHTPOAIO MacH iHpopMaljii, sIka MOTPAIIASIE B IHTEPHET, 1 AOCTYII AO Hel € ¥ Heobme-
skeHoro Koaa ocib. €CITA y cripasi «BenrsknuoBepkmii 1 CmoapdeBchrmit IpoTit [1oas-
wi» Bip 16 anmas 2013 poxy nmoctaHoBmB, mjo «IHTEpHET 5K 1HGOPMALIMHO-KOMYHIKA-
UIMHMUIA THCTPYMEHT, SIKUI OCOOAMBO BIAPISHAETBHCA Bip APYKOBAHMX 3acO0IB MacoBOI
iHpopMalil Ta 0BCAYTOBYE MIABSIPAM KOPUCTYBAUIB y CBITI, HE MIAASITAE 1 MOTEHIJIHO
He MOJKe ITAASTATH TOMY CAMOMY PEIYAIOBAHHIO Ta KOHTPOAIO, IJO 71 APYKOBAHI 3aco-
61 macosol iHpopmayil. OTsKe, HOAITUKA IJOAO BIATBOPEHHS MaTePlaAy 3 ADYKOBAHMX
3acobiB macoBol iHpopmayil Ta [HTepHETY MO>Ke BiApisHATHCA. [TpaBuaa oA BIATBO-
peHHs marepiaais 3 [HTepHeTy, 6€3CyMHIBHO, ITOTPEOYIOTH KOPUTYBAHD BIAIIOBIAHO AO
0CODAMBOCTEM TEXHOAOTIT, IJO0 3a0€3IeUnTM 3aXUCT 1 MIATPUMKY BIATOBIAHMX IIPaB Ta
cBoGOA» Y,

[Tpobaemarmka ommcyeTses 1 B caoBax Bikropa Mariepa-Illenbeprepa: «Ockiabkn 00-
CSIT CIIOTAAIB Ta MHOKMHA 1HGOPMALIT CTAAM HOBMUM CTAHAAPTOM, 11e OOYMOBAIOE BUHUK-
HEHHSI 3BOPOTHOT pobaemm: mOTpebu 3MeHIMTI un B3araal 3a6ytm obcrapmum»! .

Iadopmaniniaa mam’saTs € GeHOMEHOM ITOCTIMHOL Ta HEKOHTPOABOBAHOI AOCTYITHOCTI
AAHMX, IO YCYBa€ IIPUPOAHNI ITpoLjec 3a0yTTS Ta CTBOPIOE PU3MKU AASL Peaaizalil Ipasa
HA IIPUBATHE JKUTTS, TIAHICTD 1 PEIIyTaLliio 0coOm.

1.2. I'ene3a Ta mpaBoBa IPUPOAA IIpaBa Ha 3a0yTTs

V BIATIOBiAB Ha cydacHI BUKAMKM B €Bporericbkomy Corosi 6yA0 po3pobaeHO THCTUTYT
npasa Ha 3a6yTTs (right to be forgotten abo right to erasure).

10 Wegrzynowski and Smolczewski v. Poland, 3asiBa Ne 33846/07, pilleHHsi EBPONeiCcbKoro cyay
3 nNpaB AAUHM Bip 16 amnHA 2013 poky. URL: https://hudoc.echr.coe.int/eng?i=001-122365
(paTa 3BepHeHHA: 29.01.2026).

11 Mayer-Schonberger Viktor. Delete: The virtue of forgetting in the digital age. Princeton
University Press, 2011, 165.
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KAr0490BMM eTarom 3apoA>KeHHs ITpaBa Ha 3a0yTTS CTAAO TIOTO HOPMATHBHE 3aKPIIIACH-
Hs y mpaBi €spomnericsroro Corosy, 30kpema y cTarTi 17 3araAbHOTO PeraameHTy mmpo 3a-
xuct panmx (GDPR)!2,

Brposaaskennsa GDPR — me BasKAMBMIA KPOK Y ITIABMIEHHI PIBHS 3aXUCTY IEPCOHAAD-
Hux Aaumx B €C 1 3a tioro meskamn'’,

Boanouyac mpaso Ha 3abyTTs ¥ IbOMY KOHTEKCTI He IOCTAa€ SIK aOCOAIOTHE ITPaBO Ha
3HMIeHH: 1HPOPMAL], 4 SIK KOMIIAEKCHE IIPABOBE SIBUIIE, IJO BKAIOYAE MOSKAMUBICTD CTH-
PAHEHS IEPCOHAABHUX AAHMX 32 HASIBHOCTI BU3HAYCHMX ITIACTAB.

Tax,y crarri 17 3araaproro peraamenty po saxuct pAauanx (GDPR) sasmagaetses, mjo
«y0’eKT AAHMX MOBMHEH MATHM IIPABO HA CTUPAHHS CBOIX IIEPCOHAABHMUX AAHUX, SIKE IO~
BUHEH 3AIICHUTI KOHTPOAEP 6e3 OYAb-sIKOT Oe3ITACTABHOL 3aTPUMKM, TAKOJK KOHTPOAED
IIOBMHEH OyTH 3000B’I3aHMUM CTEPTH IEPCOHAABHI AaHI 6e3 OYABb-IKOI HeOOIPYHTOBAHOL
3aTPUMKWM § Pasi BUHMKHEHHS OAHIET 3 HABEACHMUX HMSKUe IACTAB: Hemae OlabIire moTpebn
B IICPCOHAABHMUX AQHWUX AAST LIACTA, AAST SIKMX 1X 30MPaAn 91 THIIMM IMHOM OIIPALILOBYBAAV;
cy0O’eKT AQHMUX BIAKAMKAE 3TOAY, Ha SIKIM I'PYHTYETHCS ONIPALIOBAHHS; CY0'€KT AAHMX 3alle-
pedye IIPOTH OIPALIOBAHHS; IIEPCOHAABHI AAHI OIIPALIbOBYBAAM HE3aAKOHHO; IIEPCOHAABHI
AAHI HEOOXIAHO CTEPTM AASL AOTPUMAHHS BCTAHOBACHOTO 3aKOHOM 3000B’SI3aHHS, 3aKPiII-
AeHOTO B 3aKO0HOAABCTBI Coro3y ab0 AepsKaBU-IACHA, SIKE TIONIMPIOETHCS Ha KOHTPOACPA;
IIEPCOHAABHI AaH1 30Mpaan y 3B’I3Ky 3 IIPOIOHYBAHHSIM ITOCAYT 1HPOPMALIIIHOTO CYCITIAB-
cTBar!,

Yacrnna 3 crarri 17 3araasHoro peraamenry mpo 3axuct aaunx (GDPR) secranosaroe
71 OOME>KEeHHSI 3aCTOCYBAHHSI IIpaBa Ha 3a0yTTs: «mmaparpadm 1 Ta 2 He 3aCTOCOBYIOTH 3a-
AESKHO BiA CTYIICHSI HCOOXIAHOCTI B OIIPALJFOBAHHI: AAST peaaisatil mpasa Ha CBOGOAY BUSBY
IIOTASIAIB Ta CBOOOAY 1HOOPMAIJIT; AAST AOTPUMAHHS BCTAHOBACHOTO 3aKOHOM 3000B’sI3aH-
H, IJO BUMATAE OIIPALJIOBAHHS 3TIAHO 3 3aKOHOAABCTBOM COI03y 200 AepsKaBuU-YACHA, SIKE
IOIIMPIOETHCST HA KOHTPOAEPA, 200 AASI BUKOHAHHST 3aBAAHHSI B CYCITIABHIUX iHTepecax abo
3AIVICHEHHST OPILIVIHNMX [TOBHOBAYKEHb, IOKAGACHMX Ha KOHTPOAEPA; HA IACTABAX CYCITIAb-
HOTO 1HTepecy B cdepi OXOPOHM CYCIIABHOIO 3A0POB’SI; AAST AOCSATHEHHS LIIACT CYCIIAPHUX
IHTEpPeCiB, LiAeV HAYKOBOTO 4N ICTOPUYIHOTO AOCAIASKCHHST; AASI POPMYBAHHS, 3AIMCHEHHS
ab0 3axMCTy MpPaBoBUX HpeTeHsi»!. HeAOAIKOM PeryAloBaHHS MesK mpasa Ha 3a0yTTs
€ IIeBHI OLJIHOYHI CYASKEHHSI, TaK1 SIK «CTYIIIHb HEOOXIAHOCTI B OIIPALIIOBAHHI».

12 PernameHT (EC) 2016/679 €sponelicbkoro MapaameHTy Ta Paan Bia 27 KBiTHA 2016 poky npo
3axmucT di3nUHKX 0Cib y 3B’A3KY 3 06P0OKOIO NEPCOHAABHUX AAHMX Ta MPO BiAbHWUI pPyX TaKUX Aa-
HUX (3araAbHWI pernameHT npo 3axucT paHux, GDPR). URL: https://zakon.rada.gov.ua/laws/
show/984_008-16#n395 (aata 3BepHeHHsA: 29.01.2026).

13 Papeiiko P. |. MpaBo Ha NpUBaTHICTb Y coliaAbHUX Mepexax. MpaBo Ha 3abyTTa : 36ipka cTaTtei
3a pepakuieto npodecopa |. B. Cnacnbo-dateeBoi, Xapkis: EKYC, 2021, 172 c.

14 PernameHT (EC) 2016/679 EBponelicbkoro MapaameHTy Ta Paau Bia 27 kBiTHS 2016 poky npo
3aXMCT Di3UUHUX OCiD y 3B’A3KY 3 00POOKOID MEePCOHAAbHUX AQHMX Ta NPO BIAbHUI PyX TAKUX Ad-
HUX (3aranbHWI pernameHT npo 3axuct panux, GDPR). URL: https://zakon.rada.gov.ua/laws/
show/984_008-16#n395 (paTa 3BepHeHHA: 29.01.2026).

15 PernameHT (EC) 2016/679 EBponericbkoro MapaameHTy Ta Paau Bia 27 kBiTHS 2016 poky npo
3axUCT Qi3UUHKX 0Cib y 3B’A3KY 3 06POOKOI0 NEPCOHANBHUX AQHKX Ta MPO BIAbHUI PyX TAKWX Aa-
HUX (3araAbHWI pernameHT npo 3axuct paHux, GDPR). URL: https://zakon.rada.gov.ua/laws/
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Cya crpaseaansocti €spornericekoro Corosy y Bigomint cripasi Google Spain v. AEPD
and Mario Costeja Gonz lez Bip 13 tpasus 2014 poxy Beranosus: <Ko mcast BUMO-
I'M Cy0’eKTa IEPCOHAABHMX AQHMUX OYAE AOBEACHO, I1JO BKAIOYEHHS LIMX ITOCUAAHD B AAHMI
MOMEHT AO BKa3aHOTO IIEPEAIKY HeCyMicHe 3 AMPEKTMUBOIO, TO IIOCMAAHHS Ta IHPOpMaLIid,
sIKa MICTUTBCS B IePEAIKY pe3yAbTaTis, moBmHHI 6yTi BupaseHi»'C. Tobro Cya BusHas, 3o
ocoba Mae IIpaBo BUMAraTH BiA IMOIITYKOBMUX CUCTEM BUAAACHHST 200 ITPUXOBYBAHHS PE3yAb-
TATIB ITOIIYKY, SIKIJO TAK1 AAHI ITOPYIIYIOTH 11 IPUBATHICTH 400 BTPATUAN aKTyaAbHICTS. L]e
V1 CTAAO OCHOBOIO AAS TIOAQABIIIOTO PO3BUTKY IIpaBa Ha 3a0YTT: AK KOHILEIIil.

[TpaBo Ha 3a0yTTs CIIMpaeThCs HA KOHLEIILIIO, BIATIOBIAHO AO SIKOI 0cOba Mae I0pUANY-
HO TapaHTOBAHY MOSKAMBICTD BUMAraTu YCYHEHHS 3 BIAKPUTOTO AOCTYITY 1HGOpMALiT IIpo
cebe, IJO MICTUTHCS B MePEesKl [HTepHET 1 IIOTEHLIMHO MO>Ke 3aBAABATH LIKOAM T1 IIpUBaT-
HocTl. TOUHINIMM € BU3HAYEHH I IJHOTO IIPABa SIK MOSKAMBOCTI BUMATaTM 3HUIJCHH IIeBHUX
BIAOMOCTET1 13 PE3YABTATIB IIOIIYKOBOI BUAAYI IIOITYKOBMUX CHCTEM.

[TpaBoBa mmpupoaa mpasa Ha 3a0yTTs € moxiaAHOM. BoHO He icHYE 130AbOBAHO, a IPYH-
TYETHCSI HA IIPABl HA IIPUBATHICTD, 3aXUCT IIEPCOHAABHUX AAHUX Ta IIOBATY AO AIOACHKOL
riaocti. Came Tomy y mpaxktnyi €CITA migkpecAroeTbes, 1O IpaBo HA 3a0yTTA He € ca-
MOCTIVIHMUM IIPABOM, aA€ MO3Ke TamapaTi mip cpepy All crarTi 8 Konsenil. Tyt BaskamBo
3BepHyTH yBary Ha cripasy «l'ypberin mpotn Beasrii» Big 4 anmms 2023 poky, ae €CITA
1 3a3HAYMB, IJO «IIPaBO Ha 3a0yTTSI HE € CAMOCTIMHWUM IIPABOM, 3aXUIJEHMM EBporei-
CBKOIO KOHBEHIIIEIO 3 IIPAB AIOAVMHM, 1 TIEIO MIPOIO, KOO BOHA OXOIAIOETHCS CTATTEIO S,
MO3JKE CTOCYBATHCS AMITIC HAIIAAIB HA PEITYTALIiI0 0COOM, SIKI AOCATAIOTH IeBHOTO PIBHS CEep-
viosHoCTIM .

Caymno 3asnadae FO. C. PasmeTraesa, 1o mpaBo Ha 3a0yTTs He IOBHICTIO OXOIIAIOETHCS
IpaBom Ha IrpmBatHIicTb. OcTaHHe 3axuIae IHPOpPMALIIO ITPo 0coby, SIKY BOHA He XO4e PO-
6MTM 3araABHOBIAOMOIO, TOAL SIK ITPABO Ha 3a0YTTs Iepesbayae cTupaHHs Tiel inpopmarii,
170 OyAa my6AITHO BIAOMA ITPOTSITOM IIEBHOTO JaCy, @ TAKOXK IMEPEITKOAYKAHHST AOCTYITY AO
Hel AAS 1HIIMX oci6'®,

BaskanBOIO 0COGAMBICTIO ITpaBa Ha 3a0YTT: € MOro QYHKIIIOHAABHMIA XapakTep. BoHo
CIIPSIMOBAHE He HA IEePeIMUCYBAHHS ICTOPIT 9n 3HMUIeHHs (aKTis, a Ha OOMEsKeHH: He-
IIPOTIOPLIMHOIO BIIAMBY MMHYAOL 1HPOpMALII HA CydacHE SKUTTS 0cobm. Y Ijpomy ceHcl
IIpaBo Ha 3a0YTTSI BUKOHYE KOMIICHCATOPHY PYHKIIIO, TOM SIKIITYIO9M HETATUBHI HACAIAKM
gUQPOBOL ITaM ATL

show/984_008-16#n395 (pata 3BepHeHH:A: 29.01.2026).

16 Google Spain SL, Google Inc. v. Agencia Espafnola de Proteccion de Datos (AEPD), Mario
Costeja Gonzalez, cnpaBa C-131/12, piweHHs Cyay cnpaBeAAMBOCTI E€BPONencbKo-
ro Coto3y Bia 13 TpaBHs 2014 poky. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:62012CJ0131 (aaTa 3BepHeHHs: 29.01.2026).

17 Hurbain v. Belgium, 3asBa Ne 57292/16, pilleHHA EBPONENCHKOrO CyAy 3 MpaB AOAMHU BiA
4 namnHA 2023 poky. URL: https://hudoc.echr.coe.int/eng?i=001-225814 (paTa 3BEPHEHHS:
29.01.2026).

18 PasmetaeBa 0. C. ®opmyBaHHA HOBITHIX MpaB AOAMHM Mia BNAMBOM IT. IT-npaBo: npobaemu

i nepcnexkTMBK PO3BUTKY B YKpaiHi: matepiaau [l MixHap. HayK.-npakT. KOH®, M. AbBIB, 7 TpyA.
2018 p.
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Taxum unHOM, reHe3a 1pasa Ha 3a0YTTsI ACMOHCTPYE €BOAIOIIIO IIPABOBOTO MVUCACHHS
BlA 3aXMCTY IIPUBATHOCTI SIK (13MIHOT CPepr AO 3aXUCTY IIPUBATHOCTI K 1HGOPMALJIIHOTO
IIPOCTOPY, B SIKOMY KAIOUOBY POAB BIAIIPAE€ KOHTPOAD HAA AAHWUMI Ta IXHBOO AOCTYITHICTIO
y yaci.

1.3. ITpaBo Ha 3a0yTT: B CUCTEMi OCOOMCTUX HEMAVIHOBUX IIPAB

V cucTemi mpaB AFOAMHY ITPABO Ha 3a0YTTSI HAACIKUTD AO KATETOPIl 0OCOOMCTUX Hemari-
HOBWMX IIPaB, OCKIABKIM OE3II0CEPEAHBO IIOB’SI3aHe 3 TIAHICTIO, YeCTIO, PEIyTALJI€o Ta IIPU-
BATHMUM SKUTTSIM 0cobn. Ha BiAMIHY BiA MaViHOBMX IIPaB, BOHO HE MA€ €KOHOMIYHOTO 3Mi-
CTy i cripsiMoBaHe Ha 3a0e3reyeHHsT HemaTepiaAbHMX baar.

ITocTyoBo y HOPMATUBHO-IIPABOBMUX aKTaxX IIPABO HA THPOPMALIIO BMOKPEMMAOCS 13
CUCTEMM IIPUPOAHMX ITPAB Ta CHOPMYBAAOCS SIK OCHOBOIIOAOYKHE, IIEPBUHHE ITPABO AIOAM-
HW, SIKE BU3HAETHCSI TA TAPAHTYETHCST MIPKHAPOAHOIO CIIIABHOTOIO!.

OcobmcTi HeMaVHOBI IIpaBa TPAAULINHO XapPaKTePU3YIOTHCI AOCOAIOTHIUM XaPaKTEPOM,
TOOTO OOOB’SI3KOM YCIX 1HIMMX OCI6 yTpUMyBaTHCS Bip Ix mopyureHHs. OAHAK Y BUITAAKY
mpasa Ha 3a0yTTsI e MAXIA 3a3Ha€ KOPeKIil. Y JudppoBomy cepeAOBUIi aDCOAIOTHICTD
TAKOI'O IIPaBa € HEMOSKAMUBOIO, OCKIABKWM TIOTO peaAisayis HeMUHYYe BIIAMBAE HA IIPaBa Ta
cBOOOAM THIIMX 0Ci6, 30KpeMa Ha CBOOOAY BUPAsKEHHS ITOTASIAIB 1 ITpaBo Ha iHGOpMaIJito.

Came TOMY IIpaBO Ha 3a0YTTsI CALA PO3TASIAATH SIK BIAHOCHE Ui He aDCOAIOTHE ocobmcTe
HEMalHOBe IIPaBo, PeaAl3allisl SIKOTO 3aBXKAM 3AA€SKUTD BlA KOHKPETHMX OOCTaBMUH Ta I10-
Tpebye barancysanms. [ Ipaso Ha 3a0yTTs € HOXIAHWUM BiA ITpaBa Ha IIPUBATHICTS 1 ITpaBa Ha
inpopmaryiro. Takosk He 6yAe XMOHMM HA3BATH MOTO HAAAHCOM MIK BKa3aHMMM OCOOMCTH-
MU HEMATTHOBMMM TTpaBamm. Mloro micie y cuctemi 0cobueTHX HEMAHOBUX ITPaB BU3HA-
JAETHCS HE AMIIIE THTepecaMi CyO’'eKTa AAHNUX, a 1 CYCIIIAPHUMM IHTEPeCaAMM, TTOB SI3AaHUMM
3 AOCTYIIOM AO 1HOpMALIT.

BaskanBoro prcoro mpasa Ha 3a0YTTs € TI0rO TICHMI 3B$130K 3 IIPABOM HA PEIyTaLMiIo.
TpuBasa AoCTyIHICTD HEraTMBHOI ab0 3acTapiaol iHGOPMALIT MOSKE IIPUZBOAUTHM AO CTHUT-
MaTm3amil 0cobm, MEPEIIKOASKATH 1T ITPOdEeCiiHIN AISIABHOCTI Ta COLfiaAbHIN peiHTerpamil.
V LbOMY KOHTEKCTI IIpaBO Ha 3a0YTTs BUCTYIIAE IHCTPYMEHTOM pelyTayinHol peabiaita-
1i1, 0cOOAMBO Y BUITAAKAX, KOAW CYCITIABHWT IHTEPEC AO IOALT BUYEPIIAHO.

Pazom 13 TmMM mpaBo Ha 3a0YTTS He MOYKe BUKOPMUCTOBYBATHUCS SIK 3aCi0 VHUKHEHHS
BIAIIOBIAQABHOCTI 26O IIPUXOBYBAHHS CYCIIIABHO 3HA4yINOI iHpopmauil. [TpakTmka cyais
AEGMOHCTPYE, IJO IIyOAIYHI 0COOM MAIOTh 3HAYHO BY’KUMI OOCAT LHOTO IIpaBa, OCKIADKM
IXHSI AISIABHICTD 32 CBOEIO IIPUPOAOIO IIOB’3aHA 3 IIABMIJEHMM CYCIIABHUM IHTEpPECOM.
V cupasi «Von Hannover v. Germany (No 2)» Bis 7 axororo 2012 poxy €CITA 3a3Haums:
«..HEOOXIAHO PO3PIZHSITI IPUBATHUX THAMBIAIB 1 0Ci0, KOTPI AlFOTH B ITyOAIIHOMY KOHTEK-
CTl, SIK TOAITMYHI 200 myOalumi mmocTari. OTsKe, B TOVM 4ac SIK HEBIAOMMIL TPOMAACHKOCTI
IPUBATHMUI THAMBIA MOSKE BUMATraTi OCOOAMBOTO 3aXVCTY CBOTO ITPUBATHOTO SKUTTS, 1J€ He
crocyerhest yOaigrmx ocib»?.

19 KoauHeupb A. O. MpaBo Ha 3abyTTs y cucteMi iHpopMaLiiHux npas. MpaBo Ha 3abyTTs : 36ipka
cTaTei 3a peaakuieto npodecopa |. B. Cnacubo-dateesoi, Xapkis: EKYC, 2021, 172 c.

20 Von Hannover v. Germany (No. 2), 3asBu NeNe 40660/08 Tta 60641/08, piweHHsA €Bpo-
NencbKOro cyay 3 npaB AtOAMHM Bip 7 Atotoro 2012 poky. URL: https://hudoc.echr.coe.int/
eng?i=001-126822 (paTa 3BepHeHHSA: 29.01.2026).
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Tosk y cucremi 0cobUCTMX HeMaMHOBIMX ITPaB IIPABO Ha 3a0yTTsl 3ariMae 0cOOAMBE Mic-
IJe — BOHO ITOKAMKAHE 3a0e3mednTn 0asaHC MIK IIPUBATHICTIO Ta IIyOAIYHICTIO B YMOBAx
1MQPOBOTO CyCITiAbCTBA. MOTO 3HAYCHHS MOAATAE HE Y CTBOPEHHI aGCOAIOTHOTO 3aXMUCTY
Bip 1HPOpMaLIL, a Y GOPMYBAHHI CIIPABEAAMBOCTI MK HAAMIPHMM Ta HEIIPOIIOPLIMHMUM
BITAMIBOM Ha OCOOWCTE SKUTTSI Ta IIPUBATHICTIO.

1.4. IIpaBo Ha 3a6yTTs1 B 06’ €KTMBHOMY Ta Cy6’ €KTMBHOMY PO3yMiHHI

Y cydacHii mpaBoBii AOKTPUHI BIACYTHIN EAMHMINA IHAXIA AO PO3YMIHHS IIpaBa Ha 3a-
OyTTs1, IO 3yMOBAIOE HEOOXIAHICTD MOIO PO3MESKYBAHHA B 00'€KTUBHOMY Ta CYO’€KTUBHO-
My 3HadeHHI. Taxke PO3MEKYBAHHS Ma€ HEe AMIIIE TEOPETUUHE, & W IIPAKTUYHE 3HAYCHHS,
OCKIABKM AO3BOASIE YITKO BU3HAUMTIM MESKI Peaaisalil Jporo mpasa Ta YHUKHYTH HOro ab-
COAIOTM3AITI1.

B 06’eKTMBHOMY PO3YMIHHI ITPaBO Ha 3a0YTTS CAlA PO3TASIAATU K IHCTUTYT IIPUBATHOTO
paBa, 1o GOPMYETHCs CYKYITHICTIO ITPABOBUX HOPM, IIPUHIMIIIB T CYAOBOI IIPAKTUKW,
CIIPSIMOBAHMUX HA PETYAIOBAHHS OOIry HMEPCOHAABHMUX AAHUX Y LUPPOBOMY CEPEAOBMIIIL
VIAETBCS TTPO HOPMATHBHE 3aKPIACHHS AOTYCTUMIUX MesK 36epiranss, o6pobku Ta 1mo-
M peHHs 1Hopmayil mpo ocolby B mepeski [nTepreT. Y nbomMy 3HAYeHHI ITpaBo Ha 3a0yTTs
HE 3BOAMUTBCS AO OKPEMOI CTaTTI 3aKOHOAABCTBA YW KOHKPETHOTO CYO’€KTMBHOTO ITpaBa
0cobw, a CTAHOBUTD LIAICHY ITPABOBY KOHCTPYKLIIO.

OG’exTnBHE IIpaBo HA 3abYTTsI 3aKPIIAIOETHCS, 30KPeMa, ¥ cTaTTi 17 3araabHOTO peraa-
menTy po 3axucT Aaanx (GDPR)?!, sika BCTAHOBAIOE IHACTABIM AASI CTUPAHHST IEPCOHAAD-
HUX AQHMX, @ TAKOK ITepeAbadae BUHATKM, OB ’3aH1 31 CBOOGOAOIO BUPASKEHHS IIOTASIALB,
CYCITIIABHMM IHTEPECOM, HAYKOBUMI Ta ICTOPUIHUMMU AOCAIAYKEHHSIMIL.

Taxmm unHOM, Ha PiBHI O6’EKTMBHOTO IIpaBa IIPaBo Ha 320yTTsl GYHKIIOHYE SIK MeXa-
HI3M 6AAQHCYBaHHS IIPMUBATHOCTI Ta 1HIMMX QYHAAMEHTAABHNUX IIPaB, 4 He K aOCOAIOTHA
3a00poHa Ha IOIIMPEeHHs 1HPOPMAIyil.

BaskamBy poab y pOpmMyBaHHI BU3HAYCHHS OO’EKTMBHOTO IIpaBa Ha 3a0yTTs Biairpae cy-
aoBa mpaktrka. €CITA, He BM3HAIOUM ITpaBO HA 3a0YTTS SIK ABTOHOMHE IIPABO, TUM HE
MEHIII CTBOPMB HMU3KY KPUTEPILB, SIKI BU3HAYAIOTD, 32 SAKUX YMOB TPUBAAA AOCTYIIHICTD 1H-
dopmaryii MO>KE CTAHOBUTY BTPYYAHHS Y IIPUBATHE SKUTTSL.

Yepes e mpaso Ha 3a0yTTs B OO0’ €KTMBHOMY PO3YMIHHI — 1€ LAMI MEXaHI3M, 1O TI0-
CTIVIHO PO3BUBAETHCS ITiA BIIAMBOM HUPPOBUX Ta TEXHOAOTTUHMX 3MIH.

Boanouac y cy6’exmubromy pozyminmi mpaso Ha 3a0yTTs IIOCTAE SIK IIPABO 0COOM BrUMA-
raTi o6MesKeHHS AOCTYITY AO IIEPCOHAABHMX AAHWUX PO Hel. Y IJbOMY KAIOY1 BOHO ITPOsIB-
ASIETBCST SIK MOSKAUBICTD 3BEPHEHHS AO KOHTPOACPA AAHMX, TIOLTYKOBOI CUCTeMM 200 CyAy
3 BUMOTOIO IIPO BUAAACHHSI, AeIHAEK ALiIo 200 AerrepcoHaaizamiro inpopmaryil.

Cy0O’exTnBHE ITpaBo HA 3a0yTTA He BUHWMKAE aBTOMATMYHO 1 He Mae OEe3YMOBHOIO Xa-
pakTepy. Moro peaaisarjis 3aB5KAM 3aA€KUTD BiA OIIHKM HU3KM GaKTOPIB: cTaTycy ocobu
(1ry6aiuna um npuBaTHA), XapakTepy iHPoOpMalil, yacy, IO MUHYB 3 MOMEHTY IIOAIT, CTY-
IIEHSI CYCITIABHOTIO 1HTEPECY Ta MOSKAMBMUX HETATMBHMUX HACAIAKIB Aasl ocobn. Came ToMy
CyO’eKTMBHE IIPaBO HA 3a0YTTS CAlA POSTASIAATH He SIK IIPABO HA «CTMPAHHSI MUHYAOIOY,

21 PernameHnT (EC) 2016/679 EBponeiicbkoro MapaameHTy Ta Paau Bia 27 kBiTHA 2016 poky npo
3axMCT di3NYHKUX OCib y 3B’A3KY 3 06POOKOIO MEPCOHAABHUX AQHMX Ta NPO BIAbHUI PyX TaKMUX Aa-
HUX (3aranbHWI pernameHT npo 3axucT paHux, GDPR). URL: https://zakon.rada.gov.ua/laws/
show/984_008-16#n395 (paTa 3BepHeHHA: 29.01.2026).
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a SIK IIPaBO HA OOMESKEHHsI HAAMIPHOTO IJU(POBOTO CAIAY, IJO BTPATUB aKTYaABHICTD 260
AETITUMHY METY.

Ha BiamiHy Bip KaacHIHMX CYO’EKTMBHMX IIPaB, IIPABo Ha 3abyTTs HOTpebye akTMBHOTO
BTpy4aHH: TpeTix ocib. Came Tomy cy6’eKTUBHE TPABO Ha 3a0YTTS MA€ CKAAAHY CTPYKTYPY
Ta MOYKE PEaAi3OBYBATMCS Y PISHUX GOPMAX: IIASIXOM BUAAACHHS 1HPOPMAL]IT, ACTIePCOHA-
aizarii abo aeinpexcanil. KoskHa 3 gux popm mae pi3HMI CTYIIIHD IHTEHCUBHOCTI BTPYJaH-
H3I Ta 3aCTOCOBYETHCSI 3AACKHO BiA KOHKPETHOI CUTYALil.

PosmeskyBaHH: 06’€KTUBHOTO Ta CyO’€KTMBHOTO IIpaBa Ha 3a0YTTs AO3BOASIE VHUKHYTU
VIOTO CIIPUMHATTS SIK IHCTPYMEHTY LJEH3YPU Ta IAKPECAIOE TIOTO AOIIOMIKHUI, a HE AOMI-
HYIOUMI XapaKTeP y CUCTEMI IIPAB AIOAMHW.

1.5. ITpaBo Ha 3a6yTTs SIK TEMIIOPAAbHE IIPABO

Kaacnyne posymiHHSA IIpaBa Ha IPUBATHE SKUTTS ICTOPUYIHO POPMYBAAOCI B YMOBAX
00ME>KeHOI 3AATHOCTI CYCIIIABCTBA AO 30€PESKEHHs Ta BIATBOpeHH: iHdpopmauil. Y ao-
gUPPOBY €IIOXY Yac cam IO cobl BUKOHYBaB PYHKUIIO IIPUPOAHOTO MEXaHI3My 3a0yTTs,
SIKMTA 3MEHIITYBAB AKTYaABHICTH TIOAII MMHYAOTO Ta OOMESKYBAB TX BIIAMB Ha CYIACHE JKUT-
TS 0COOM.

V yndpoBomy ceperoBuIyi yac mepectas OYTM YMHHUKOM 3MEHIICHHS BTPYYaHHS
y mpuBaTHe >knTTs. Hasmaxy, inpopmanis mpo ocoby moske 36epirati OAHAKOBY BUAW-
MICTh HE3aAEKHO BiA TOTO, CKIABKM POKIB MMHYAO 3 MOMEHTY TOAIL. Came B JbOMY KOH-
TeKCTI BUHMKAE IIPAaBo Ha 3a0YTTS SAK IIPAaBOBA PeaKkyis Ha IOPYIICHHSI TeMIIOPAABHOTO
6araHCy MIDK MUHYAMM 1 TEIIEPIIITHIM.

[TpaBo Ha 3abyTTs Mae BUPA3HUI TEMIIOPAABHMI XapaKTe]P, OCKIABKM MOTO peaAlsaris
6e3rnocepeAHbO IOB’sI3aHa 3 OLIHKOIO IAMHY Yacy Ta 3MIHM 3HAYYIJOCTI 1Hpopmaril. Ha
BIAMIHY BiA G1ABIIIOCTI KAACUYHMUX CYO’€KTUBHMX IIPAB, BOHO HE BUHMKAE OAHOYACHO 3 IOSI-
BOIO 1HOpMaLJil, 2 MOKE POPMYBATUCS 3 YACOM, KOAM TIOAAABIIIA AOCTYITHICTD 1HOpMAIil
nepecrae OyTH BUITPABAAHOIO.

TemIopaspHMI aCIIeKT BUPA3HO MPOSIBASIETHCS Y CIIPABax, ITOB’SI3aHUX 13 KPUMIHAAD-
HUM MUHYAUM, AUCLATIATHAPHUMI ITPOBAAKEHHAMM 200 THINMMI HOALIMM, K1 3 4ACOM
BTPAYAIOTh AKTYAABHICTD. Y TAKMX BUIIAAKAX TPUBAAA AOCTYIIHICTD iHGOPMALIT MOXKE ITe-
PEIIKOAYKATH PEIHTErpalil 0cobM B CYCIIIABCTBO, GPAKTHUIHO IIEPETBOPIOIOUM MIUHYAIL TIOATT
Ha ITOCTIMHUI YMHHUK BIIAUBY Ha 1 CyJ4acHe SKUTTSL

Tomy TemropasbHMI XapakTep IIpaBa Ha 3a0yTT: Oe3IOcepeAHbO BIIAMBAE Ha BUOIp
MexaHI3My Tioro peaaisamil. Ynm Gisblie gyacy MUHYAO 3 MOMEHTY IIOAIT 1 UMM MEHII aKTy-
AABHOIO € 1HPOPMALis, TMM OIABII IHTCHCMBHI 3aXOAU MOSKYTH OYTM BUIIPABAAHAMA.

Ha pannix eTamax micast OIPUAIOAHEHH:I IHPOPMALIT AOCTATHIM MOsKe OyTH 3acTOCY-
BAHHA AelHAeKcaLil K crIocoby 0OMesKeHHS HaAMIPHOTO BTPYYaHHS B IIPUBATHE SKUTTSL
3 IIAMHOM 4acy, 3a BIACYTHOCTI CYCIIIABHOTO IHTEPECY, MOSKAUBUMM CTAIOTh ACTICPCOHAAL-
3a1jist ab0 HABITH BUAAACHHS 1HPOPMALiT TIOBHICTIO.

Takmm 4MHOM, TEMIIOPAABHICTD BU3HAYAE HE AMIIIE HASIBHICTD IIPaBa Ha 3a0yTTs, a 11 CTy-
ITIHb AOIYCTMMOTO BTPYYAHHS B IHPOPMALIIVIHIMIA IIPOCTIP.

1.6. IIpaBo Ha 3a06yTTsI SIK IIPaBOBA MOSKAMBICTB peiHTerpanii ocoom

TpapnyiiiHo pelHTerpaiis pO3TAsIAAAACs 3a3BUYAl Y KPUMIHAABHO-IIPABOBOMY KOH-
TEKCTI, 30Kpema IoAO ocib, skl BiaOyBasn mokapanss. OAHAK Y TENEePIIIHIN 9aC TOHTTSI
peirTerpanil HaOyAO IIMPIIOTO 3MICTY, ITOIIMPIOIOYMCh HA OYAB-AKI CUTYaLil, KOAU MU-
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HYAI TTOAIT ITPOAOBSKYIOTh HETATUBHO BIIAMBATM Ha JKUTTSI 0CObM Yepes TpuBaAy udpoBy
AOCTYITHICTH THPOPMALIT.

Kaaiterxko O. M. 3a3Ha9a€: iCHYe TAaKOXK TOYKA 30Dy, IO IIPABO HA 3a0yTTs — 3Pa3oK
KAACUYHMX IIPABOBMUX CIIOCODIB ImpmxoBaTh iHpopmanito. Ko>kHa AroaAnHA Mae IIpaBo Ha
nomnAKY (1 He OAMH Pa3 3 SKUTTSL). 3 TAKOIO MO3NUIIEIO BAXKKO He IIOTOAUTICS, aAYKE IIPABO
Ha 3a0yTTsI IIOCTAE SIK IHCTPYMEHT He AMIIE 3aXCTY IIPUBATHOCTI, 4 1 3a0€3IIeYeHHs COoLi-
asbHOT peabiaitayilt ocobu?.

€CTTA HEOAHOPA30BO 3a3HAYAB, 3 UMM CAIA IJIAKOM ITOTOAMTUCH, IJO TPUBAAA AOCTYII-
HICTh 1HPOPMALIT MOXKE IIEPELIKOASKATI PeiHTerpayil ocobn y cycmiabctBo. Ocobanso
SICKPABO LIV IMAXIA IIPOCTEIKYETHCS Y CIIPABAX, OB SI3aHMX 13 KPUMIHAABHUM MUHYAUM,
Ae CyA HarOAOIIYBaB HA BaSKAMBOCTI HAAQHHST 0COO1 MOSKAMBOCTI IIOYATHM HOBE JKUTTSI TIiC-
AS BIAOYTTSI ITOKAPaHHSL

V pimenHi y cpasi «M.L. Ta V.V. mporn Himeaunum» Cya MIAKPECAUB, 1JO 3 IIAMHOM
9acy 3aCYASKEeHI 0COOM MAIOTh 3AKOHHWI 1HTEPeC ¥ TOMY, 100 He CTMKATUCS TIOCTIMHO 31
CBOIMM MMUHYAUMU ALSTHHSIMM, OCKIABKY IJ€ MOYKE VHEMOYKAMUBAIOBATH 1X COLIAABHY PelH-
Terpanio. Takum 4mMHOM, IIPaBo Ha 3a0yTTS IOCTAE K IHCTPYMEHT peaAl3alil IPUHLINIIB
IYMaHI3My Ta ITOBAIM AO AIOACHKOT TiAHOCTI,

3apOAKNM CYIACHOTO IIpaBa Ha 3abyTTsI, IJO BUKOHYE PeIHTerpawinyy PpyHKIII0, MOSKHA
IPOCAIAKYBaTH Y 3aKOHOAABCTBl Opanyil ta Itaall, Tak 3sani «le droit 'oubli» Ta «diritto
al’'oblio», 3aaymanmx sk npaBsa 3A04MHILs, SIKMIA BXKE BIAOYB IOKAPAHHSI, HE CTUKATUCS 3 1H-
popMaLIEIo IPO CBOE KPUMIHAABHE MUHYAE Ta 3aIE€PedyBaTi PO 11 mybaikarii®.

Pasom i3 TM TrpaBo Ha 3abyTTS K MeXaHism peinTerpaiii me € abcoarornmum. Moro
3aCTOCYBAHHSI OOMESKYETHCS HASIBHICTIO IIEPEBASKAIOYOTO CYCIIABHOTO IHTEPECY, 30Kpema
V BUIIAAKAX, KOAY MACTBCA IIPO TSDKKI 3AOYMHM, CUCTEMHY KOPYIILIIo a00 3A0BSKMBAHHS
BAAAOIO. Y TaKMX CUTYAIJiSIX CYCITIABCTBO MA€ ACTITMMHMI IHTEpEC ¥ 36epesKeHHI AOCTYITy
AO 1HPOPMALIT, HABITH SKIJO L€ YCKAAAHIOE PEIHTEIPALil0 KOHKPETHOI 0COOM.

Kpim Toro, Koan MAETHCS IPo IybAITHMX 0cib, TO et CTaTyC ICTOTHO 3BYKYE MOSKAU-
BICTB pelHTerpaninHol GyHKUII IIpaBa Ha 3a0YTTs, OCKIADKM ITYOAIYHI 0cObM ITOBMHHI OyTH
TOTOBMUMM AO ITIABUIIJEHOTO PIBHSI CYCIIIABHOTO IHTEpECy.

['oaoBHA 1a€51 ¥ TOMY, IO CYCITIABCTBO MAE IIPOOAINTI AFOAMHI T1 MMHYAL IIOMMAKH 1 AO-
3BOAMT PO3IIOYATH SKUTTSI 3 IACTOTO apKyIa. OCTaHHE SIKPa3 AYIKe BASKAMBE AAST YCITIIII-
HOTO BUIIPABACHHSI Ta PECOIIAAI3AIIT KOAMIITHIX 3A0IMHILIB.

22 KaniteHko, O. M. MpaBo Ha 3abyTTa: icTopia, cydacHicTb, nepcnekTuen. Mpaso Ha 3abyTTa :
36ipka cTatel 3a peaakuieto npodecopa |. B. Cnacubo-Pateesoi, Xapkis: EKYC, 2021, 172 c.

23 M.L.and W.W. v. Germany, 3aaBu NeNe 60798/10 1a 65599/10, pilLeHHsA EBPONENChKOro cyay
3 npaB AOAUHK Bip 28 uepBHA 2018 poky. URL: https://hudoc.echr.coe.int/eng?i=001-183947
(pnaTa 3BepHeHHsA: 29.01.2026).

24 Andrade N. N. G. Oblivion: The Right to be Different ...the Right to be Forgotten. Ghezzi A.,
Pereira A. G., Vesnié-Alujevié L. (eds). The Ethics of Memory in a Digital Age. Palgrave Macmillan
Memory Studies. Palgrave Macmillan, London, 2014. P. 65-81.

25 A\uTBMHEHKO A. Peanizalisi npaBa Ha 3abyTTA B KOHTEKCTI 3HULLEHHA NEePCOHAAbHUX AaHMX OCi6
LLIOAO iXHBOI CyAMMOCTI UM MIAO3PU B CKOEHHI HUMW 3AOUMHIB: MpaKTMKa €BPONENCHKOro Cyay
3 npaB AtoAMHM Ta cyaiB CLUA. Yaconumc KuiBebkoro yHiBepeuteTy npaBa, 2019. Ne 4. C. 379-389.
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Otske, mpaBo Ha 3a0YTTs B aCeKTi peinTerpayil GpakTUIHO MOCTAE PeaKIielo Ipasa
Ha CUTYaulio, KOAM OUQPOBEe CEPEAOBUIIIE HE 3aAUINAE AIOAMHI IIPOCTOPY AASL AUCTAHLI-
IOBAHHSI BlA BAACHOTO MMHYAOTO. YMOBHE «BIAOYTTSI IIOKapaHHs» ab0 BTpaTa CYyCIIABHOL
AKTYaABHOCTI IIOAIT He O3HAYAIOTh 11 3HMKHEHH: 3 IIyOAITYHOTO IIPOCTOPY, 4 OT>Ke — He ra-
PAHTYIOTH 0COb1 MOSKAMBOCTI IIOYATW HOBWI €TAIl JKUTTS 06e3 IOCTIVIHOTO TOBePHEHHS AO
BXKE ITPOSKMUTOTO. Y IJHOMY CEHCI ITPaBo Ha 3abyTTs He 3allepedye MMHYAE, 4 HAMATrac€ThCs
IIOCTABUTI TIOMY ME3K1, BU3HAIOUN, IJO OE3KOHTPOABHA LIMPPOBA IIAM’SITh MOJKE IIEPETBO-
PproBaTmcs Ha GOPMY AOBIYHOT CTUIMATH3ALNL.

2. ITpaxkTtnka €CIIA ax eram icropuyHoro popmMyBaHH: Ipasa Ha 3a0yTTs

QopmysanHs mpaBa Ha 3a0yTTSI SIK CAMOCTIVHOT ITPAaBOBOI KOHIJEIIIT BIAOyBaroCs 1o-
CTYIIOBO 1 33AOBIO AO TIOTO HOPMATMBHOIO 3aKpilaeHH: y Ipasi €spormericororo Corosy.
BaskamBy poab y 1jpomy Ipoueci Bigirpasa mpakrtunka €CITA, gaxa me ma mosatky 2000-
X POKIB 3aKA2AQ AOKTPUHAABHI ITIAXOAM AAST IIOAAABIIIOTO OIIPALJIOBAHHS IIPOOAE MM TPUBA-
AOT AOCTYITHOCTI 1HPOPMALIT ITPO 0cOby.

Ha gsomy erami Cyy 1je He olepyBas KATEIOPIEO «IIpaBo Ha 3a0yTTs», OAHAK Y CBO-
IX PIIIEHHAX ACAAAL YACTIIIE 3BEPTAB yBary Ha Te, IJO HOB1 TEXHOAOTII 3AaTHI TpaHcdop-
MyBaTH Came PO3YMIHHS BTPYYAHHS Y IPUBATHE JKUTTSL. SIKIO paHinie Take BTPYYaHHS
PO3TASIAQAOCST SIK PA30BMIA aKkT IybOAiKamil a60 PO3TOAOIIEHHS, TO 3 PO3BUTKOM LUPPOBUX
TEXHOAOI11 BOHO HAOYAO TPMUBAAOTO 1 HAKOIIMIYBAABHOIO XapaKTepy.

AHaai3 IPaKTMKI AO3BOASIE BUAIAMTI TPH €TAIIU PO3BUTKY ITiAX0AIB CyAy.

Iepumit erar: Tpancdopmayis posyminss srpydanss (kinegs 1990-x — nouarox
2000-x).

[Toxasosoro y yromy KoHTeKcTi € crrpasa «Ilex mporn Croaygenoro KopoaiscTsa» Big
28 ciuns 2003 poxy*’. 3asBHUK, KU CTPAXKAAB HA ACTIPECUBHMI PO3aaA, 6yB sadikco-
BaHMI KAMEPAMU BIACOCTIOCTEPESKEHHS Y MOMEHT TOCTPOT Temxoaorianol kpmsu. Y 1995
POL BiH BMIIIIOB HA BYAMIIO 3 KYXOHHMM HOJKEM 13 HAMIPOM HAKAACTM Ha cebe pykiu.
10ro moMITHAM Kamepy BIAEOCTIOCTEPESKEHH s, TIOAIIis 3yImHmMAa cripoby camorybeTsa,
SKUTTsL GyAO BpsiTOBaHe. MicIjeBa BAaAa Iepeaasa 3aImc A0 MeAia, Ae GparMeHTH 3aImcy
[IOKA3yBAAMC Ha TeaebadeHH] Ta yOaikyBaancs B raserax. Ocoba 6yaa iaeHTHdIKOBaHA —
71010 06AMTUsI He OYAO epEeKTMBHO 3aMACKOBAHO.

[orrpm Te, 1o moais BisOyaacs y mybaiunomy mrpoctopi, ECITA BrsHaB, 1o 11 OAAADILIE IO~
ILIVMPEHHS Yepes 3aco0m MacoBol 1HPOPMALIIT CTAHOBMAO BTPYIAHHS Y IIPUBATHE SKUTTS 3518
Hnka. Ocobansoro suageHHs Cya Hapas He camomy PpakTy Gpikcarfil oAll, a macrnrabam 1 Tpu-
BAAOCTI T1 IIyOAIHOTO PO3TOAOIIEHH T, & TAKOXK BIACYTHOCT] epeKTMBHOT aHOHIMI3aLT ocobwm?’.

CyA BIAIVIIIOB BiA KAQCMYHOTO ITAXOAY, 33 SIKMM BTPYYAHHSI OB’ SI3YBAAOCS BUKAIOYHO
3 paKTOM HE3aKOHHOTO OTpUMaHH:I iHPopmanil. byao cpopmyabOBaHO IPUHIUIIOBO HOBE
IIOAOYKEHHSI: HaBITh IIPABOMIPHO OTPMMAaHI BIAOMOCTI MOSKYTH CTAHOBUTU IOPYIIEHHS

26 Peck v. the United Kingdom, 3asiBa Ne 44647/98, pilleHHss €BPONENCHKOro Cyay 3 NpaB AtO-
AMHM Bip 28 ciuHa 2003 poky. URL: https://hudoc.echr.coe.int/eng?i=001-60898 (aaTa 3Bep-
HeHHsA: 29.01.2026).

27 Peck v. the United Kingdom, 3aaBa Ne 44647/98, pilleHHA EBPONENCHKOro Cyay 3 NpaB AtO-
AVHK Bip 28 ciuHa 2003 poky. URL: https://hudoc.echr.coe.int/eng?i=001-60898 (paTta 3Bep-
HeHHsA: 29.01.2026).
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cTarTi 8, SAKIYO IX MOAAABIIIE MACOBE ITONIMPEHHS ITPU3BOAUTH AO HEITPOIIOPILIIMHOTO BTPY-
YaHHS Y IPUBATHE SKUTTSL

QaxTHIHO CYA BU3HAB, IJO UMPPOBI TEXHOAOTII 3MIHIOIOTH IIPUPOAY BTPYIAHHSI, HATO-
AOCHB Ha ePEeKTI «IIOCTIMHOI AOCTYITHOCTI» T4 3AKAAB OCHOBY TEMIIOPAABHOTO IIAXOAY AO
IIPUBATHOCTI.

Apyrmil eram: TemmopaApHMII KPUTEpii 1 peinTerpauiviHa (yHKLIS ITPUBATHOCTI
(2010-1i poxn).

Havi6iapir nmokasosoro € cripasa «M.L. ta V.V. mporm Himeaanuam»®, mjo crocysasacst
TPUBAAOL AOCTYIIHOCTI IH(GOPMALIL ITPO 0co0Y, sIKa OyAa 3acyA>KeHa 1 BoKe BiAOyAa IIOKapaH-
Hs1. Y HIV CyA 3aKPIINB HOBUI KPUTEPirt — GasaHCc MK CYCIIABHMUM IHTEPECOM Ta IIPABOM
Ha PEIHTErpawiio mcas BIAOYTTs mokapanHst. e pinenns AeMOHCTpYe BasKAMBY TpaHCHOP-
maito, ECITA nounHae spaxoBysaTi He ane GaxT mybaikaiil, a 11 mpaso ocobu Ha “Apyre
SKUTTST THCASL KPUMIHAABHOTO MUHYAOTO. Takmm 9nHOM GOPMYETHCS TEMIIOPAABHMATL KPU-
TePIN K CTPYKTYPOYTBOPIOIOUMIA ACMEHT MaOYTHBOT AOKTPMHM IIPaBa Ha 320y TTsI.

Sk caymno 3asuaums [Tocuxasroxk O. O, npaktuxy Cyay €C ta €CITA, npunarimmi
IJOAO IpaBa 6yTi 3a6yTrMm, AOLIABHO AOCAIASKYBATI PA3OM SIK B3aEMOOGYMOBAEHY.

Tperiii erar: crpykryposane 6asancysarss (1ticast 2014 poky).

[Ticas pimenns Cyay €C y cnpasi Google Spain v. AEPD npaxtuka €CITA nabysae
cucTeMHIImoro xapaxrepy. Cya A€AaAl TITKIIIE CTPYKTYPYE OaraHCYBAHHS MIK CTATTSIMA §
ta 10 Konsenuil. Takmm unHOM, GOPMYETHCS AOKTPUHA «KOHTPOABOBAHOT AOCTYITHOCTI»,
a He abCOAIOTHOTO CTUPaHHS iHGOpMAaIiI.

Ormxe, koan Cyp €spornericsroro Corosy y 2014 poui yxsaans pimtenns y crpasi Google
Spain v. AEPD, Bin He cTBOpMB npaBo Ha 3abyTTs1. Hasnakw, 1je pillieHHs cTaA0 HOPMAaTHB-
HOIO BIATIOBIAAIO Ha 11pobaemmu, siki €CITA mouas ommcysatn e Hanpukingl XX — Ha
nouaTky XXI cToairTsL

Taxol 5x aymxn sorpumyerses 1 [ocnkaarok O. O: «Cya €C me € ,,rBOpUEM” LHOrO
paBa, OCKIABKM cama KOHyemnyis npasa Oyrm 3abyrum (1ipaso Ha 3a0yTTs, 1paBo Ha CTH-
PaHHA, IPaBO Ha BuUAAAeHHA 1HGOpMaLLl, ImpaBo 3a0ysaTw, right to be forgotten, right to
erasure, right to oblivion, droit a I’oubli) Habyaa mMpoKoOro 3acToCyBaHHs B PI3HMUX Kpa-
THax €spormm mje B ocraHuin Aekaal XX cr. Hanpuraas, Opanyis snepure BusHaaa mpa-
Bo Oyrn 3a0yTmm Hampukingi 1970-x pp. sk mpaso $isnarmx 0ci6 BUmAaraTi BUAAACHHS
IIePCOHAABHMX AAHNX, KOAU AaHI OiAble He € apeKBaTHUMM. B ITaail mpaso OyTn 3a0yTmm
PO3TASIAQETHCS CYAOBOIO IIPAKTUKOIO HACAMIIEPEA 13 ITOTASIAY ITPABa KOSKHOTO IPOMAASTHM-
HA HA BUAQACHHS 3 aPXIBY HOBMH IeBHMX blorpadiuamx pakris. Y Himewansi mpaso Oymn
3a0yTIM BU3HAETHCSI IIPOSBOM 3aTaABHOTO OCOOMCTOrO HEMAMHOBOTO IrpaBa»®’,

28 M.L.and W.W. v. Germany, 3aaBu NeNe 60798/10 1a 65599/10, pilueHHA EBPONENCbKOro cyay
3npaB AoAMHM BiA 28 yepBHs 2018 poky. URL: https://hudoc.echr.coe.int/eng?i=001-183947
(pnaTa 3BepHeHHsA: 29.01.2026).

2% Mocukantok 0. 0. BanaHc Mix npaBom 6yt 3abyTM Ta CBOBOAOID cAoBa: nNpakTuka Cyay €C
Ta ECIA. MpaBo Ha 3abyTTa : 36ipka cTaTei 3a pepakuieto npodpecopa |. B. Cnacubo-dateesori,
XapkiB: EKYC, 2021, 172c.

30 Mocwkantok O. HaykoBuiA komeHTap pilieHHs Cyay EBponericbkoro Coto3dy y cnpasi «<KomnaHisi
Iyra CnewH CAi Tyra IHK npotu IcnaHcbkoro areHTCTBa i3 3axucty paHux (AEPD) i Mapio Koctexa
foHcaneca» (Loao npasa byTh 3abytim). Mpaso Ykpainu, 2019. Ne 4. C. 210-212.
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[TpaxTnka €CITA Bipirpasa KAIOYOBY POAB B iCTOPUIHOMY PpOPMYBAHHI ITpaBa Ha 320y T-
TsI, 3AKAABIIIN TIOTO IIEPEAYMOBH Ije AO IIOSIBU BIAIIOBIAHOTO TepmiHa. Pirenns novaTky
2000-x poxis, 3oxpema crrpasa «I lex mporn Crioayaenoro Kopoaiscrsa», 3acBipumaa ycsi-
AsomaeHH CyAOM TOTO, IJO JUPPOBI TEXHOAOTIT 3MIHIOIOTD PO3YMIHHS BTPYYAHHS Y IIPU-
BaTHE JKUTTSI, IIEPETBOPIOIOYM THPOPMALIIIO IIPO MUHYAE Ha IIOCTIMHUIA GAKTOP BIAVUBY
Ha 0co0y. Came 1J51 €BOAIOLIIS IAXOAIB CTAAA IIAIPYHTSIM AASI IIOAQABIIIOTO HOPMATHUBHOTO
3aKpIIAEHHS ITpasa Ha 3a0yTTs y mpasi €porrericproro Corosy.

3. MexaHi3mu 3AiViCHeHH ITpaBa Ha 3a0yTT:I

3AlTICHeHHS TpaBa Ha 3a0YTTsL, IO IOXOAUTD 13 IIPaBa HA IPUBATHICTH, HE 3BOAMUTHCS
AO EAMHOTO IOPUAMYHOTO 1HCTPYMEHTY. BOHO OXOIIAIOE CYKYIIHICTH B3a€MOIIOB SI3AHMUX
MEXaHI3MIB, CIIPSIMOBAHMX K HA BIAHOBACHHS ITOPYIIEHOTO IPUBATHOIO SKUTTS OCOOM,
TaK 1 Ha MIHIMI3aILJil0 HETaTUBHWMX HACAIAKIB TPMBAAOTO ICHYBAHHS 1HGOPpMaLIT y TUPpo-
BOMY IIPOCTOPL. AO TakMX MEXaHI3MIB HAAESKATDH BUAAACHHSI, ACTICPCOHAAI3ALIS Ta ACTH-
AEKCAITis.

LIi iHCTpYMEHTW BUKOHYIOTH PisHi QYHKLII Ta CIIPSAMOBAHI Ha Pi3HI eaemeHTH 1HOOP-
MaLINHO-IMPPOBOTO AQHITIOTA: BIA IIEPBUHHMUX AAHNUX, IJO 30€PIraloThesl § KOHTPOALPA, AO
crtocob1B TX MOIIMPEHHST T BIAOOPAsKEHHS MOIITYKOBUMIA CUCTEMAMIAL.

Takmum 4nHOM, IIPaBO Ha 3a0YTTSI PEAAI3YETHCS Yepe3 ACKIAbKA MEXaHI3MIB, KOJKEH
3 SIKMX Ma€ PI3HNMI CTYIIIHD BIIAMBY Ha IH(OpMALIiHe CePeAOBUILe 1 3aCTOCOBYETLCS 3 ypa-
XYBAHHAM IIPUHILUITY IIPOIIOPLINHOCTI BTPYYAHHS B IIPUBATHE SKUTTS KOHKPETHOI 0COOM.

3.1. BupaseHHSI IEPCOHAABHUX AAHWMX SIK HaWOIABLI IHTEHCHMBHMII MeXaHi3M
3aXUCTY

BupaseHHst 03HaYa€e 1OBHE MPUIIMHEHH: 30epiraHis. Ha BIAMIHY BIA AelHAEKCALT, sKa
AMITIE OOMEIKYE AOCTYII, BUAAACHHS HAKTUYHO AIKBIAYE IHPOpMALiFO.

BraaseHHS IEPCOHAABHIMX AQHMUX € KPAMHIM 3aXOA0M peaaisail mpasa Ha 3a0yTTs, 1jo
AOIIYCTUMMUI AMIIIE 33 BIACYTHOCTI ITEPEBAsKAIOUMX CYCIIIABHMUX 1HTEPECIB 1 32 YMOBU AO-
TPUMAHHS IPUHLIUITY ITPOIOPLIMHOCTL

Came TOMY BUAAACHHS POSTASIAAETHCS SIK HAVICUABHIIIMIA IHCTPYMEHT 3aXMUCTY IIPUBAT-
HOCTI. 10T0 3aCTOCYBAHHS € BUITPABAAHMUM Y BUTAAKAX, KOAM TTOAAABIIIE ICHYBAHHS 1HPOP-
Maril He Ma€ IIPABOBOTO Y1 CYCIIABHOTO OOIPYHTYBAHHSI 1 CTBOPIOE HEIIPOIIOPLIMHY KO-
AY AAsL ocobn. BopHOUAC IJeTi MeXaHI3M He MOSKE 3aCTOCOBYBATHUCS aBTOMATUIHO, OCKIADKM
[IOBHE 3HMUIJEHHS 1HGOPMALIT MOJKE CYIICPEYUTH CYCIIABHMUM 1HTepecam abo 3aKOHHMM
JiAsIM 06POOKM AaHMX. OCHOBHMMM aapecaTamn OOOB SI3KY IJOAO BUAAACHHS € KOHTPOAED
AAHUX, BAACHUK BeOPECypCy Um ACPsKaBHMIA OPIaH, SIKIJO AaHI 30epirarorscst B OPiinHmnx
peecTpax.

3.2. AerrepcoHaAisalis AK KOMIIPOMiCHUI MeXaHi3M

Aernepconaaizanis — 1je IepeTBOPEHH: IIEPCOHAABHUX AAHUX TAKMUM YMHOM, IJO 0coba
He MOsKe OyTH IPsIMO ab0 OIIOCEePEeAKOBAHO iAeHTMIKOBAHA. XOUa ACTIePCOHAAI3aIis He
€ KAACMYHMM €ACMEHTOM ITpaBa Ha 3a0YTTs, BOHA € AABTePHATUBOIO BUAAACHHIO.

Aenepconaaizanis € eGeKTUBHUM aABTEPHATUBHUM MEXaHI3SMOM peaAisalil mpasa Ha
3a0YTTsI, SIKMIA AO3BOASIE 30€PErTM CYCIIIABHO 3HAYYILY 1HPOPMALIIO, OAHOYACHO 3MEHIITY-
FOUN BTPYYaHHS Y IIPUBATHE SKUTTS THAMBIAQ. 3060B’s13aHMM CY0’'€KTOM MOSKE BUCTYIIATH
BAACHMK 200 pepaKyisa meala, aAMIHICTpaTop BeOpecypcy, KOHTPOACP AAHWX.

102 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



TTPABO HA 3ABYTTS B LJM®POBY ETTOXY: TEOPETMKO-TIPABOBIMIA AHAAI3,

[Toaoskenns crateit 17 ta 89 GDPR mpsamo nmepeabagaroTs MOSKAMBICTD 30€pesKeHHS
AQHUX 32 YMOBW 3aCTOCYBAHHS BIATIOBIAHWUX TAPAHTIMN, 30Kpema IIPUHLMITY MIHIMI3aLil Aa-
HUX Ta BUKOPUCTAHHS IICEBAOHIMI3aLiT’ !,

Tak y crrpasi «['ypbevir mpotn Beasrit» Big 4 anmms 2023 poxy €CITA 3060851328 ra-
3ery 3ueocobutn (AerepcoHaAi3yBaTi) iM’sl BOALS, SIKMI KOAUCH OYB BIAIIOBIAQABHMM 32
cmepreasty ATTI, B eaexrponnin crarri’ [Tpaso Ha 320yTTst y il ClIpaBi PO3TASIAQETHCSL
€CTTA TakosK SIK MeXaHI3M PeryTaninHol peabiaiTalil, 0cOOAMBO KOAY IHPOPMALLIsI BTpa-
TWMAA CYCITIABHE 3HAYCHHS, A€ IIPOAOBIKYE 3ABAABATI IIIKOAL.

3.3. AeiHpaekcalis sIK IHCTPYMEHT 6aAaHCYBaHHSA IIPUBATHOCTI Ta CBOOOAM CAOBA

Aeinpexcaris — 1je BUAAACHHSI IIEBHMUX PE3YABTATIB 13 IOIIYKOBOI BrAAdl, TOOTO 3200-
POHA ITOIIYKOBUM CUCTEMAM BIAOOPAsKATH MOCMAAHHSI HA MaTePiasn, IO MICTSITh IIEePCo-
HaABHI AaHI. AeiHAeKcalisg He BuAaAsde iHGOpMAaLIIo B3araal, a AnIre oOMesKye 1 IyOAidHy
BUAMMICTSD. [Je — eaemeHT, sKkuit 3abesnedye 6aranc MK IIPUBATHICTIO 1 CBOOOAOIO CAOBA,
OCKIABKM HE BUMAra€ 3HMIEHHS KOHTEHTY, a AMINE 3MEHIIYE IIIKOAY BlA TAOro HapAMip-
HOI HOIIMPEHOCT] Yepe3 MOUIYKOBI cucTeMi. 30008 I3aHMM CYO’EKTOM IIPU ACTHACKCAIIT
€ OIIePATOP IOIIYKOBOI CUCTEMI.

Tax, Cyp cripaBeaansocti €Bpornerichkoro Corosy y crpasi Google Spain v. AEPD and
Mario Costeja Gonz lez Bip 13 tpasus 2014 poky usHas, 1o ocoba MOJKe BUMAraTu Bi-
AaseHss iHbopmayil 3 nourykosol cucremin® . Takmum unnom, Cyp He BUMAras Aenepco-
HaAl3alil 91 MOBHOTO 3HMILEHHs 1HPOPMALIT, YMM 1 ATHIIIOB A0 6asaHCy MIXK CBOOOAOIO
CAOBA TA IIPMUBATHICTIO, 4 BUMAraB OOMESKMUTI BrAAdy 1HGOPMALIT ¥ Pe3yAbTATAX ITOLIYKY.

4. Kondaikr mmpasa Ha 3a6yTT 31 cBO60AOFO CAOBA

4.1. CriiBBiAHOLIEHH S IIpaBa Ha 3a0yTTI 31 CBOOOAOIO CAOBA

[TpaBo na 3abyTTs K HMOXIAHE BiA IIpaBa Ha IOBATy AO IIPMUBATHOIO SKUTTSI HEMUHYUE
BCTYIIAE Y CKAGAHY B3aEMOAIIO 3 IHINMMM QYHAAMEHTAABHUMM IIpaBaMu, HacCamMIepea 31
CBOOOAOIO BMPAsKEHHSI ITOTASIAIB Ta IIPABOM CYCITIABCTBA HA OTPUMAHHS 1HGOpMaLL.

SIx caymrno 3asHagae O. M. KaaiTeHKO, AMCKYCIMHICTD 1 TPOOAGMHICTD ITpaBa Ha 3a0yTTs
1 TIOASITa€ ¥ TOMY, IJO BOHO ItepebyBae Ha MeKi ABOX OCOOMCTMX HEMAMHOBUX ITPaB 0cobm
— npasa Ha inpopmaito (BIAKPUTHIA AOCTYIL, BIACYTHICTD LJEH3ypI) Ta IIPaBa Ha [IPUBAT-
HicTh (T10Bara A0 IPUBATHOTO 71 CIMEVHOTO SKMUTTSL, 3aXUCT IIEPCOHAABHUX AQHMUX )*%,

31 PernamenT (EC) 2016/679 €Bponeiicbkoro MapaamenTy Ta Paau Bia 27 kBiTHA 2016 poky npo
3axmucT di3nUHKX 0Cib y 3B’A3KY 3 06P0OKOIO NEPCOHAABHUX AAHMX Ta MPO BiAbHWUI pPyX TaKUX Aa-
HUX (3araAbHWI pernameHT npo 3axucT paHux, GDPR). URL: https://zakon.rada.gov.ua/laws/
show/984_008-16#n395 (aata 3BepHeHHsA: 29.01.2026).

32 Hurbain v. Belgium, 3aaBa Ne 57292/16, piweHHA EBPONENCbKOro CyAy 3 NpaB AKOAUHUW BiA
4 amnHA 2023 poky. URL: https://hudoc.echr.coe.int/eng?i=001-225814 (paTa 3BEPHEHHS:
29.01.2026).

33 Google Spain SL, Google Inc. v. Agencia Espafiola de Proteccién de Datos (AEPD), Mario
Costeja Gonzalez, cnpaBa C-131/12, piweHHs Cyay cnpaBeaAMBOCTI €BPONEnCbKo-
ro Coto3y Bia 13 TpaBHs 2014 poky. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:62012CJ0131 (aaTa 3BepHeHHS: 29.01.2026).

34 KaniteHko O. M. MpaBo Ha 3abyTTa: 3000yTOK €BPOMNENCbKU UM rhobanbHKUI? Yaconuc umBinic-
kM, 2019. Bun. 35. C. 60.
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Kipigxk O. B. 3asnagae, 110 cama AyMKa IIpo Te, IO KOKHA AIOAMHA IIPOTITOM CBOTO
SKUTTST MOYKE 31IITOBXHYTUCS 3 HOTPEOOIO BUAYINUTH 3 IHPOPMALINHOTO IIPOCTOPY IIeB-
Hy 1HPOpMaLio Ipo cebe, € LJIAKOM IPUPOAHOIO 1, Oe3 mepebiAbIIeHHS, 3PO3YMIAOIO.
OaHak peaaisyBaTw JOrO B CYCIIIABCTBI, SIKE 3afABAS€ IIPO BIAKPUTICTB 1 CBOOOAY CAO-
BA, — 3aBAAHHS HE 3 IIPOCTUX, SIK MIHIMYM TOMY, IJO IIPABO HA 3a0YTTs He € a0COAIOTHMUM
IIPABOM § 3BMYHOMY PO3YMIHHI; BOHO 3aBXKAM Ma€ OyTn 30aAaHCOBAHMUM IIPOTH «IHIIMX
OCHOBHMX ITPAB», BKAIOUAIOUN CBODOAY CAOBA SIK KAIOYOBY 3AIIOPYKY Y 3AXVUCTI CYCIIIABHIUX
iHTepecis®.

KorpAIKT MDK MMy IIpaBaMy He € IITYIHUM. BiH 3aKAaA€HWMI § camiv AOTIL 1X ICHY-
BauHs. [ IpaBo Ha 320yTTs Bumarae 0OOMESKEHHS AOCTYITHOCTI 1HOPMALiT, TOAL SIK cBOOOAA
CAOBA, HABIIAKM — IIepeAbaIae MakCUMaAbHE IOIIMPEHHS 1HPOPMALLil, 0COOAMBO TIET, IJO
Ma€ CyCITIABHWUI 1HTEPEC.

Aesia Eppoc cTBepASKYe, IJO 3aXVCT AAHUX MOKE 1 TIOBMHEH ATV MOSKAMBICTD AIOASIM
3AIVICHIOBATH IIEBHWMI KOHTPOAB, IIPUHAMMHI €X POst, HaA PO3IIOBCIOAYKEHHSIM AAHMX B [H-
TEPHETI, Xo4a ¥ He IOBMHEH MaTU AOMIHYVIOYOTO XapaKTepPy Hap KAACUIHUMM IIPaBAMMU
AFOAVHIA

V crarri § €BpomnericbKol KOHBEHIT 3 ITPaB AIOAMH 3a3HAYAETHCS, IO «KOSKHA AFOAMHA
Mae TIPaBo Ha MOBATy AO CBOTO IIPUBATHOTO 1 CIMEVHOTO SKMUTTSI, AO CBOTO JKUTAA Ta KOPEC-
noHAeHIIT». OAHAK rapaHTOBaHe IIPABO YACTO BCTYIIAE B CYIEepedHicTs 3i crarrero 10 €5-
POIIeTICHKOI KOHBEHLIT 3 ITPAaB AIOAMHI, 4 CAME! «KOSKEH Ma€ IIPABO Ha CBOOOAY BUPasKeHHS
morasiaie. Lle mpaBo BrAIOUae CBOOOAY AOTPUMYBATICS CBOIX IIOTASIALB, OACPIKYBATH 1 ITe-
peaasatn iHpopmawio Ta izel 6e3 BTPYIaHHS OPraHiB ACP’KABHOI BAAAM 1 HE3AACIKHO BIA
KOPAOHIB».

[TpaBo Ha 3abyTT:, y TbOMY KOHTEKCTI, He CIIPSIMOBAHE Ha OOMEKEHH: CBOOOAN CAOBA
AK TaKoi. Moro 3aBAaHHAM € 3arOBiraHHs CUTYAIIiSIM, KOAM TIOAAABINIA AOCTYITHICTD iH-
dopmarjil cTae HEIIPOIOPLHMHOI METI, 3apasn KOl BoHA OyAa OIIPUAIOAHEHA, 1 TOIMHAE
3aBAABATY HAAMIPHOT IITKOAW IIPUBATHOMY JKUTTIO OCOOM.

[TpaBo Ha mpmBaTHE SKUTTS 1 CBOOOAY BUPAsKEHHS IIOTASIAIB IIOTPIOHO POSTATIAATH TIAD-
K1 K PiBHOLIHHI mpasa. JKopHE 3 HMX HE KOPUCTYETHCS ABTOMATUUHUM ITPIOPUTETOM,
a X CITIBBIAHOIIICHHST BU3HAYAETHCS 3 YPAXYBAHHIM KOHKPETHMUX OOCTABMUH CIIPABHL.

4.2. BarnaHCYBaHHS IIPaB Y CYAOBIN IPAKTHUIIL: KPUTEPIl Ta ITAXOANU

€CITA BupobuUB HU3KY KPUTEPIIB, 3a AKMUMIU BU3HAYAETDHCS, SKe IIPABO — IIPUBATHICTS
4 cBOOOAA CAOBA — MaA€E IIepeBary B KOHKpeTHIN cutyauil. Tax, y crpasi «['ypberin mpo-
T Beapril» Bip 4 anmms 2023 poxy €CITA 3asnauns: «6asaHCyBaHHS JUX PISHMUX IIPaB
PIBHOI LJIHHOCTI, SIKE MA€ 3AICHIOBATMCS B KOHTEKCTI 3aIIMTY HAa 3MIHY JKYPHAAICTCHKOTO
KOHTEHTY, IJO apXIBYETbCSI OHAAMH, IIOBUHHO BpaxoBysari Taki xpurepil: (I) xapaxrep
inpopmauil; (1I) yac, 110 MUHYB 3 MOMEHTY IIOAITL TA 3 MOMEHTY IIEPBUHHOI 11yOAikamil;
(III) cyyacumit inTepec A0 indopmail; (IV) un pA06pe Bisoma ocoba, sika IpereHAye Ha
npaso 6yTn 3abyToro, Ta 1T moBeAiHKa 3 MOMeHTY 110A1M; (V) HEraTmMBHI HACAIAKM ITOAQAD-

35 Kipisik O. B. MpaBo Ha 3abyTTa: sik He 3abyTW Npo ronoBHe. MpaBo Ha 3abyTTa : 36ipka cTaTel 3a
peaakujeto npodecopa |. B. Cnacnbo-dateeBoi, Xapkis: EKYC, 2021, 172 c.

36 €Bponeicbka KOHBEHLIS NPO 3aXWCT NpaB AOAMHM i OCHOBOMOAOXHKX cBOHOA Bia 4 AMcTONA-
Aa 1950 poky. URL: https://zakon.rada.gov.ua/laws/show/995_004#Text (paTa 3BEPHEHHS:
29.01.2026).
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ol AoctyrHocTi indopmauil onaaiy; (VI) crymins psoctynrocTi iHGopmayil B ymudpo-
Bux apxiax; Ta (VII) Buams gporo 3axoAy Ha cBobOAY €AOBa, a TOYHIIIE — Ha CBOGOAY
pecn»?’,

Y cBoro uepry, Cya cripaBepaansocti €spornericbroro Corosy y cupasi Google Spain v.
AEPD and Mario Costeja Gonzalez Bip 13 Tpasusa 2014 poxy 3asHaumB: «3 4acOM AaHI
MOJKYTD CTATM HEHAACSKHUMI, HEBIPHMUMI 200 HAAMIPHMMM 9n OIABIIIE He BIAITOBIAQIOTH
[JIASIM, 3 SIKMMY BOHM OOPOBASIATACS, TOMY HABITH IIOYATKOBO IIPABOMIpHA 06pobKa TOUHMX
AQHUX MOJKE 3 IAMHOM Yacy IepecTaTu BiAoBiaati AupexTusi»’®,

Yactmua 3 crarri 17 3arassHoro peraamenTy mpo saxuct Aaunx (GDPR)* rakosk sera-
HOBAIO€, 1JO ITPAaBO Ha 3a0YTTs He € abCOAIOTHMM, IIepeBary Moske maTu cBobopa caoBa
1 0c00AMBO — CyCITIABHMI IHTEPEC.

[TpoanaaisyBaBIIM HABEACHI CYAOBI PIIIEHHS Ta HOPMATUBHY 0643y, MOSKHA y3araAb-
HUTWU KPUTEPII, 32 SAKUMU CYAU AOCATAIOTH 6AAaHCY MIXK IPUBATHICTIO 1 cBOGOAOIO
caoBa: 1) BHecok iHbOpMamil y cycmiabHY AMCKYCiIo; 2) craTyc ocobu (mybaidna un
npusaTHa); 3) crocib orpumanHs Ta AOCTOBIpHICTS 1HOPMALIT; 4) IAMH Yacy Ta ak-
TYaABHICTD TTOAIN; 5) CTYIIHD BTPYYaHHS y IPUBATHE SKUTTsL; 6) MOTEHYiMHI HEeraTUBHI
HACAIAKM AASL OCOOM.

AHaai3yr0un HABEACH] 3aIIMTAHH TA CTYIIHD HETATMBHMUX HACAIAKIB, CYA MOXKe 0OpaTi
CTYIIIHb OOMEIKEHHSI: BUAAACHHSI, ACTIEPCOHAAIZALIIS UM ACTHACK AL 1HPOpMALIL.

5.I1IpaBo Ha 3a6yTTs B yKPaTHCHKOMY IIPABOIIOPSIAKY: HOPMATUBHA IIPUPOAA T
MEePCIEeKTUBU HOPMATUBHOTO 3aKPillACHHSA

AOCAIASKEHHST MIKHAPOAHOT ITPAKTUKM, 30KPEMa IMTAXOAIB €BPOIIENICHKOTO CYAY 3 IIPaB
AIOAMHWM Ta IPpaBoBol cucTemn €pporericbkoro Coro3y, CBIAYMUTS IIPO MOCTYIIOBY IHCTUTY-
JioHAAI3aL[iIO IIpaBa Ha 3a0YTTI K CAMOCTIVMHOTO MEXaHI3MY 3aXUCTY IIPUBATHOCTI B YMO-
Bax JUQPOBOTO cepeAoBmIa. Y 3B'I3KY 3 LIMM BUHMKAE HEOOXIAHICTh BUM3HAYCHHS TAOTO
MICIISI Y CUCTeM] YKPATHCHKOTO IIPaBa, 3'ICYBAHHS HOPMATUBHMX BUTOKIB Ta OLIHKM AO-
CTATHOCTI YMHHMUX MEXAHI3MIB 3aXMCTY.

5.1. HopmaTuBHi BUTOKM ITpaBa Ha 3a6yTTs B YKpaini

[Tompn BIACYTHICTD IIPSIMOTO 3aKOHOAABYOTO 3aKPIIIACHHSI, TPABO Ha 3a0yTTSI B yKpaIH-
CHKOMY IIPABOIIOPSIAKY MA€ KOHCTUTYLIMHO-LMUBIABHY OCHOBY.

37 Hurbain v. Belgium, 3asBa Ne 57292/16, pilleHHA EBPONENCLKOro CyAy 3 NpaB AOAWHU BiA
4 amnHsa 2023 poky. URL: https://hudoc.echr.coe.int/eng?i=001-225814 (paTa 3BEPHEHHS:
29.01.2026).

38 Google Spain SL, Google Inc. v. Agencia Espafola de Proteccion de Datos (AEPD), Mario
Costeja Gonzalez, cnpaBa C-131/12, piweHHs Cyay cnpaBeAAMBOCTI  EBPOMEnCbKo-
ro Coto3y Bip 13 TpaBHs 2014 poky. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:62012CJ0131 (aaTa 3BepHeHHS: 29.01.2026).

39 PernamenT (EC) 2016/679 EBponeiicbkoro MapaaMeHTy Ta Paau Bia 27 kBiTHA 2016 poky npo
3axMCT di3NYHKUX OCib y 3B’A3KY 3 06POOKOIO MEPCOHAABHUX AQHMX Ta NPO BIAbHUI PyX TaKMUX Aa-
HUX (3aranbHWI pernameHT npo 3axucT paHux, GDPR). URL: https://zakon.rada.gov.ua/laws/
show/984_008-16#n395 (paTa 3BepHeHHA: 29.01.2026).
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I[epeaycim, dyHAAMEHTAABHY OCHOBY CTaHOBUTH cTarTs 32 Korcrnryyil Vipaiun®, sxa
rapaHTye KOYKHOMY ITPaBo Ha HeBTPYYAHHSI B 0COOMCTE 1 CIMEIHE SKUTTSI Ta ITepeAbadae CyAo-
BV 3aXWCT BiA HE3AKOHHOTO 30MPaHHsI, 30€PiraHHs1, BUKOPUCTAHHS 1 ITOIIMPEHHS KOHPIACH-
LiMHOI 1H(GOPMALT ITPO 0cobY. IMICT 1IET HOPMI OXOIIAIOE HE AMIIIE 3800 POHY ITIPOTUITPABHO-
TO BTPYYaHHS, a ¥ TIO3UTUBHUI ACIIEKT — MOKAMBICTH 0COOM KOHTPOAIOBaTH 1HGOpMAIiiHi
IIpOLIeCH, 1O T1 CTOCYIOTBCSL. Y CYY4aCHMX YMOBAX TAKMI KOHTPOAD HEMMHYYE BKAIOYAE ITPABO
BUMAraTi IPUITMHEHHS HAAMIPHOT 200 HEeITPOIIOPLITHOI 1HPOPMALIIHOL IIPUCYTHOCTL

Ha piBHI JMBIAPHOIO 3aKOHOAQBCTBA HOPMATUBHE IIAIPYHTS POPMYIOTH ITOAOSKECHHS
kuurn Apyrol Lusiasaoro xopexcey Vrpaian'!. Crarrs 270 BusHadae BIAKpUTHI TEpeAik
0COOMCTUX HEMATIHOBUX ITPAB, IJO AO3BOASIE AOKTPMHAABHE POBIIMPEHHS IXHBOTO 3MICTY
BIAIIOBIAHO AO cyCIiAbHMX TpaHchopmauin. Lle osnadae, mjo mosiBa HOBUX GOPM 3arpo3
IIPUBATHOCTI MOSKE 3yMOBAIOBATH GOPMYBAHHS HOBUX IIPABOMOYHOCTEN ¥ MEJKaX yrKe ic-
Hyrouol cuctemnt. Crarti 301, 302 3aKpimaroroTh IIPaBoO Ha OCOOMCTE SKUTTS T VOTO TAEM-
HIMLJIO, ITPaBO Ha 1HGOPpMAILiIO IIpo cebe..

Oxpemy poab Bigirpae 3axon Yxpaiuu «[Ipo 3axmcT mepcoHaabHUX AAHUX» 2, stkmit
BCTAHOBAIOE IIPMHUMITM 3AKOHHOCTI, IIABOBOIO XapaKTepy Ta IPONOPUINHOCTI 00pobKm
Aarnx. Cy0’ekT mepcOHAABHMX AQHWMX Ma€ IIPaBoO BUMAraTu BUITPABACHHS 20O 3HWUIEH-
Hs1 iHopMmail y pasi 11 He3aKOHHOI 0OpOOKM. Xoua 3aKOH IIPSIMO He OIIEPYE KATETOPIEo
«IpaBa Ha 3a0yTTs», 3aKPIIACH] ¥ HPOMY MEXaHI3MIM ACMOHCTPYIOTD BU3HAHHS 32 0COO0I0
AKTMBHOI POAl  BU3HAYCHHI AOAI CBOIX AQHWX.

AopatkoBum askepesom GOPMYBAHHS BIAIIOBIAHOTO IHCTUTYTY € 30008 13aHHS YKpai-
HI IJOAO BpaxXyBaHHS IIPAKTUKNU EBPOIENCHKOTO CYAY 3 IIPAB AIOAMHWM IIPY 3aCTOCYBAHHI
HALJIOHAABHOTO 3aKOHOAABCTBA. BU3HAHHS CyAAMM ITPELEACHTHMUX ITIAXOAIB A0 OaraHcy-
BAHHS MDK IIPaBOM Ha IIOBAry AO IIPUBATHOTO SKUTTS Ta CBOOOAOIO BUPASKEHHS IIOTASIAIB
$aKTUIHO CTBOPIOE TIEPEAYMOBM AASI IMITAGMEHTALIT €ACMEHTIB IIpaBa Ha 3a0yTTs uepes
CYAOBY ITPaKTUKY.

OmsKke, HOPMATMBHI BUTOKM IIpaBa Ha 3a0yTTs B VKpalHi MaioTh OaraTopiBHeBMit xa-
paxTep: KOHCTUTYLIMHM, JUBIABHO-IIPABOBMIL TA CIIeliaAbHMIL. XO4a [Jer IHCTUTYT IOKU
IJO HE IHCTUTYLIOHAAI30BAHMI Y BUTASIAT OKPEMOT HOPMM, TAOTO 3MICTOBHI €AEMEHTH BIKE
3aKAQACHI Y YMHHOMY 3aKOHOAABCTBI, IJO CTBOPIOE ITIACTABN AASI IIOAAABIIIOT KOAMPIKALIIT
Ta cuctemaTnsanil. Takmum anHOM, ITpaBo Ha 3a0yTTs B YKpaTHl ICHYE SIK IOXIAHMI THCTH-
TYT, IJO BUIIAMBAE 3 KOHCTUTYLIVIHMX TAPAHTIN Ta JUBIAPHO-IIPABOBUX MEXAHI3MIB 3aXMUCTY
IIPUBATHOCTI.

5.2. Po3ameskyBaHH;I ITpaBa Ha 326y TTsI Ta IIpaBa Ha 3aXUCT IIEPCOHAABHUX AAHUX

AASl KOPEKTHOTO BM3HAYEHHSI IIPABOBOI IIPUPOAM IIpaBa Ha 3a0YyTTs HeOOXIAHE 71OTO
4iTKe BIAMEKYBAHH: BlA IIpaBa Ha 3aXUCT IIEPCOHAADHMUX AaHMX. ITompm B3aemoss’s3ox
VX IHCTUTYTIB, BOHU MAIOTh PI3HY IOPUAMUUHY KOHCTPYKIIIO, PYHKIJIOHAABHE ITPU3HAYEH-

40 KoHcTuTyLia YKpaiHu, NpuiiHATa Ha n’aTin cecii BepxoBHoi Paan YkpaiHn 28 uepsHa 1996 p.
URL: https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text (aata
3BepHeHHs: 29.01.2026).

41 UnBiAbHUI KOAEKC YKpaiHu: 3akoH Ykpainu Bia 16 ciu. 2003 p. Ne 435-1V. URL: https://zakon.
rada.gov.ua/laws/show/435-15 (pata 3BepHeHHs: 29.01.2026).

42 3akoH YkpaiHu «Mpo 3axucT NnepcoHanbHUX AaHKx» Bia 01.06.2010 Ne 2297-VI. URL: https://
zakon.rada.gov.ua/laws/show/2297-17 (pata 3BepHeHHs: 29.01.2026).
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Hs Ta cdepy 3acTOCyBaHHA. PO3MESKyBaHHS AOLIABHO 3AIMCHIOBATH 32 TAKUMM KPUTEPIs-
Mt O0’€KT, IACTABA 3ACTOCYBAHHS, YACOBUI HaKTOP, appecaT OOOB’SI3KY 1 MeTa IIPABOBOTO
3aXWUCTY.

OOG’exTOM ITpaBa Ha 3aXMCT IEPCOHAABHMUX AAHMX € IIPOLIeC OOPOOKN IIEPCOHAABHIX Ad-
HUX — 1X 30MpaHHs1, 30e piraHH:I, BUKOPUCTAHHS, MO PEHH:I Ta IHIT onepauil. [JenTpass-
HVM € IIMTAHHS 3AKOHHOCTI Ta BIAITOBIAHOCTI TaKOI OOPOOKM BCTAHOBACHMM IIPUHIIUIIAM.
OG’exTom mpaBsa Ha 3a0yTTsI BUCTYIIA€ HE cama 0bpobKa sIK Taxa, a ndppoBa AOCTYIIHICTD
Ta my6AiaHa BUAMMICTD THGOPMAIIIT TTPO 0COBY. MIAETHCS PO MOKAMBICTD OBMEIKEHHS Bt~
AMMOCTI, HaBITh SIKIJO IIEPBUHHE OIIPUAIOAHEHHS 1HPOpMaIil OYAO ITpaBoMIpHUM.

[TiacTaBoro AAsl peasisamil IIpaBa Ha 3aXMUCT IIEPCOHAABHUX AAHMX € IIOPYLICHHS BU-
MOT 3aKOHHOCTI: BIACYTHICTH IIPaBOBOI IHACTABNU AAS OOPOOKM, HEAOTPUMAHHSI IIPUHIIAITY
LJIABOBOTO BUKOPWUCTAHHSA, 0O6POOKa HAAMIPHUX a00 HETOYHMX AaHMX TOIJoO. KAIO40oBMM
€ BCTAHOBACHHS IOPUAMUIHOTO AePeKTy B IIpoLeAypi 0Opobxn. HaTomicTs miACTaBOIO AAs
3aCTOCYBAHHS IIPaBa Ha 320y TTs MOKe OyTM HABITh BIACYTHICTH POPMAABHOTO IOPYILICHHS
3aKkoHy. Moro peaaisaryist oB’A3yeThes 3 HOITPOIIOPIIFHICTIO TIOAAABITIOTO OMIMPEHHS 1H-
dopmayii, BTpaToro I1 aKTyaABHOCTI 200 cycIiAbHOrO 1HTepecy. Takmum 9MHOM, AKIJO Iep-
NP THCTUTYT Mae XapaKTep PearyBaHHs Ha HE3aKOHHICTH, TO APYIMI — Ha AncbaraHc
MIDK IIPUBATHUM 1 IYOATIHMM IHTEPECOM.

VY mpaBi Ha 3aXUCT IEPCOHAABHUX AAHWMX YACOBUI €ACMEHT He € Bu3HaYaApHMM. Hesa-
KOHHA 00pobKa € HeITpaBOMIPHOIO He3aACSKHO BiA TPUBAAOCTI T1 3AIMCHEHH. AAs ITpaBa K
Ha 3a0yTTs yacoBMil aKTOP Mae IPUHLMIIOBE 3HaUeHHs. Came ITAMH 9acy MO>Ke TpaHC-
dopMyBaTH IIPABOMIPHY Ta CYCIIIABHO 3HAYYIY 1HPOPMALIIO Y TAKY, IJO CTAE HAAMIPHUM
BTPYYAHHSIM Y IIPUBATHE SKUTTSL.

V meskax mpaBa Ha 3aXMUCT IIePCOHAABHUX AQHMX OCHOBHWM aAPECATOM € KOHTPOACP
[IePCOHAABHUX AQHUX — CYO'€KT, SIKMI BU3HAYAE METY 1 crtocobn 1x 06pobkn. Y mpasi Ha
3a0yTTs KOAO appecartis € mmpruum. Hummn MoskyTs OyTH He AMIIle KOHTPOACPU AAHMX, & 71
IIONIYKOBI CUCTEMM, AAMIHICTpATOPU THPOPMALIIMHUK TAATPOPM, BAACHUKM €ACKTPOHHMUX
apxiBiB. Lle MOSACHIOETBCS THM, IO MOBA TiAE PO OOMEIKEHHS AOCTYIIHOCTI 1HPOpMaUil,
a He AMITIe ITPO IPUIIMHEHHS 11 06pobKM.

MerTor0 mpaBa Ha 3aXMCT IEPCOHAABHUX AAHMX € 320e3IeYeHHS 3aKOHHOCTI Ta KOHT-
POABOBAHOCTI 1HGOPMALIIMHNUX ITPOLECIB, 3aTIO0ITAHHST 3A0BXKMUBAHHIM IIPU 0Opob1Li mep-
COHAABHOI 1HPOPMALIIT, 2 METOIO ITpaBa Ha 3a0yTTS € BIAHOBACHHS 0aAaHCY MDK IIPaBoMm
0co0M Ha TIOBAry AO IIPUBATHOTO SKUTTS Ta CBOOOAOIO BUPASKEHH:I ITOTASIAIB 1 ITPaBOM Cy-
criabcTBa Ha iHGopmMayio. BoHo cripsimosaHe Ha 3MEHINIEHHS IHTEHCUBHOCTI 1HGOpMALii-
HOI IIPUCYTHOCTI 0COOM § IIyOAITHOMY IIPOCTOPI Y BUIIAAKAX, KOAM TaKa IIPUCYTHICTH CTA€E
HEIIPOIIOPYINHOIO.

5.3. AoyiabHiCTH HOpMATUBHOTO 3akpinAeHHs y UnsiabHOMY KOAEKCI YKpaiHn

Ha mipcTaBi mpoBeAeHOro aHaAi3y BBASKAIO, IIJO 3 OTASIAY HA IIPUHIMII IIPABOBOI BU3HA-
YEHOCTI Ta HEOOXIAHICTh TapMOHI3aLil YKPATHCHKOTO 3aKOHOAABCTBA 3 EBPOICTICBKUMM
CTAaHAAPTAMM, IIPABO Ha 3a0yTTsa Mae OyTu 3akpimaeHe B YKpalHi K camMOCTINHe cy6’ek-
THBHE O0cObUCTEe HeMaiiHOBE TIPaBo. oro iHCTUTYIHOHAAI3ATIS He TIOBMHHA 3BOAMTICS AO
POSIIMPIOBAABHOTO TAYMAYEHHS BJKE ICHYIOYMX HOPM IIPO 3aXMUCT IIEPCOHAABHMUX AAHUX
a0o TIPMBATHOCTI, OCKIABKM 32 CBOEIO IIPUPOAOCIO BOHO MA€E BAACHMUM IIPEAMET PETYAIOBAH-
H4, crienuI9HI MACTABU 3aCTOCYBAHHS Ta OCODAMBMIL MEXaHI3M peaaisawil.
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3akpiraeHHs IIpaBa Ha 3a0yTTS AOLIABHO 3AIICHUTI Y KHM31 APyTint L]uBisbHOTO KOACK-
cy YKpalan cepes 0cobmeTmx HemanHOBUX mpas ¢isnaHol ocobn. HopmaTnsae 3akpimn-
ACHHSI ITpaBa Ha 3a0yTTsI cipusTime GpOPMYBAHHIO CTAAOI CYAOBOI IIPAKTUKM Ta 3abe3rre-
YeHHIO e(peKTUBHOTO 3aXMUCTY IIPUBATHOCTI B YMOBAX CTPIMKOI IndpoBizamil.

6. ITpaBso Ha 3a0yTTs IK MeXaHi3M 3aXUCTY UM IopuAnIHa pixkyisa

Y cyuacHii 1paBoBIv AOKTPMHI ITPaBO Ha 3a0YTTSI 4aCTO IOAAETHCS SIK €PEKTUBHMUIL Me-
XaHI3M BIAHOBACHH: KOHTPOAIO 0cObM Hap BAacHMM UudpoBum muayaum. Hopmarnsui
aKTH, CYAOBA IIPAKTUKA Ta AOKTPUHAABHI IIAXOAW CTBOPIOIOTH CTIMKE BPasKeHH:, IJO 32
AOTIOMOTOIO ITPABOBMX IHCTPYMEHTIB MOSKAMBO «IIOBEPHYTH» OCOOY AO IOIIEPEAHBOTO AO-
1HPOPMALIMHOTO CTAHOBMUIA. BOAHOUAC TOCTAE AMCKYCIMHE MMUTAHHS: Y HE € IPABO Ha
3a0yTTs paallle IOPUANUIHOIO OOIIISTHKOIO, HIK PeaAbHOIO MOSKAMBICTIO — CBOEPIAHOIO Pik-
1Ji€10, ITOKAMKAHOIO 3aCIIOKOITH 0CODY, SIKA 3a3HAAA HETATUBHOTO BIIAMBY BiA HE3BOPOTHOTO
npoyecy?

Sk 3asHagarocs, TudppoBe CepeAOBUIe IIPUHIIUIIOBO BIAPISHSIETHCS BiA TPAAUIIIHOTO,
Ae 3a0yTTs — Le IpupoaHmit Impouec. BpaxoByioun [je Ta MexaHI3mMu peaalsanil npasa Ha
3a0yTTs1, orMcaHi y PosAial 3, cAip 3BEPHYTHM yBary Ha Te, IJO IIPaBo Ha 3abyTTs Ma€ BUpa-
SKEHNUT XapaKTep OOMEsKEeHHS BUAMMOCTI, @ He PeaAbHOTO CTUPAHHS IHGOpMAIT.

LIndposuit mpocTip GpyHKIIIOHYE 32 AOTIKOIO HAKOITMUEHHSI T BIATBOPIOBAHOCTI, THPOP-
MaLis KOIIIOETHC S, APXIBYETHCS, KEIIYETHCSL. 34 TAKMUX YMOB «IIOBHE BUAAACHH» 1HPOPMA-
il TPaKTUYHO HeMosKAMBe. HaBiTh sAKIjo maTepias BUMAYICHO 3 OAHOTO ASKEpeAa, BiH 30e-
piraeThest Ha THIMMX A>kepeaax. Lle osnavae, 1o mpaso Ha 3a0yTTs He 3paTHE 3a0esmmednTn
disnune cTrpanss iIHPopMal 3 GUPPOBOTro cepeaoBnIna. BOHO MOKe AMIIIE BIIAMBATH Ha
11 BUAMMICTD 1 AOCTYITHICTb.

CypoBa ipakTnka, 3okpema pimmenns Cyay crpaseaansocti €C y cipasi Google Spain
v. AEPD® sike Byke HEOAHOPA30BO 3raAyBaAOCs, IIPSIMO IATBEPASKYE 110 Tesy. Cya He Bu-
Maras 3HUIeHHs HPOpMAIIT SIK TAKOI, a AMIIe OOMESKMB 1T AOCTYITHICTH Yepe3 MOIIYKOBI
cucTemn. Takmit mAXIA, XO4 1 AO3BOASIE TOBOPUTH IIPO GAaAaHC MIDK IIPUBATHICTIO Ta CBO-
60A0I0 CAOBA, BOAHOYAC IIOKA3Y€e PeaAbHI MESKi CAMOTO ITpaBa Ha 3a0YTTS: BOHO He yCyBae
iHpOpMALLiIO 3 TUPPOBOTO IIPOCTOPY, & AMUIIE POOUTDH 11 MEHIII ITOMITHOO. Y IJhOMY CEeHCI
IIpaBo Ha 3a0yTTsI HaraAye He 3abyTTsI SIK TaKe, a PaAllle KOHTPOAb HaA THUM, IO 1 KOMY
BUAHO.

Tepmin «3a0yTTs» CTBOPIOE VSBAGHH: ITPO ITOBHE 3HWMKHEHHs iH$opmanil. ITpore mi
mpaktika Cyay €C, Hi mpakmnra €CITA He mepeabadarors aOCOAIOTHOTO CTHMPaHHL Biab-
IIIe TOTO, CaMa 1A€sI «IIOBHOTO 3a0yTTs» Y UUPPOBY €IIOXY BUTASIAAE CyIIepedAnBolo. I [paso,
O01IIII09M Te, IJO TeXHIYHO HEMOSKAMBO PeaAi3yBaTH, PUSUKYE BTPATHUTH AOBIpY. SIK1jo oco-
6a Ae-rope peaaisyBasa IrpaBo Ha 3a0yTTsI, ase Ae-PaKTO ITPOAOBIKYE CTUKATWUCS 3 HACAIAKA-
MW HOLIMPEHHS 1HGOPMALIT, BUHUKAE PO3PUB MK IOPMAMYHOIO KOHCTPYKLIEIO Ta COLfi-
AABHOIO PeaAbHICTIO. L]e cTaBuTh Iip CYMHIB He AMIIIe epeKTUBHICTh KOHKPETHOTO IIPaBa,
a 71 3AATHICTD IIPaBa 3araAOM AAEKBATHO pearyBaTi Ha BUKAMKI JUPPOBOrO CepPeAOBUILA.

43 Google Spain SL, Google Inc. v. Agencia Espafiola de Proteccion de Datos (AEPD), Mario
Costeja Gonzalez, cnpaBa C-131/12, piweHHs Cyay cnpaBeaAMBOCTI €BPONENCHKO-
ro Coto3y Bia 13 TtpaBHs 2014 poky. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex:62012CJ0131 (paTa 3BepHeHHSA: 29.01.2026).

108 C.PJOURNAL « Ne 1 (8)+« 2026+ ISSN (Online) 2786-8834« https:/ /clp.orgua



TTPABO HA 3ABYTTS B LJM®POBY ETTOXY: TEOPETMKO-TIPABOBIMIA AHAAI3,

3 OrAsIAy Ha 1je AOLJIABHO IOCTaBUTM IUTAHHS IIPO KOHIJENITyaAbHE yTOYHEHH:. [ TpaBo
Ha 320yTTs y MOr0 peasbHOMY PYHKIIOHAAPHOMY BUMIPI € He IIPABOM HA CTUPAHHS MU-
HYAOTO, a IIPABOM Ha OOMESKEHHsI TI0TO aKTyasbHO! UmdpoBol mpucyTHOCTI. TodHImmmm
moran 6 OyTn Taxi GOPMYAIOBAHHS: IIPABO HA KOHTPOAb JUPPOBOI BUAMMOCTI, IIPABO HA
OOMESKeHHSI AOCTYITHOCTI 1H$OpMalil, IIpaBo Ha IponopyiriHe iHGOpMaliviHe 3a0yTTs.
Taxnii maAxia AO3BOAMB 611 VHUKHYTH 1410311 20COAIOTHOCTI Ta 30CEPEAMUTMCS HA PEAAbHO-
MY 3MICTI IHCTUTYTY — YIIPaBAIHHI IHPOPMALIIVIHOT IIPUCYTHOCTL

V JboMy KOHTEKCTI ITpaBo Ha 3a0YTTs MOSKHA PO3TASAATH K KOMITPOMICHe abo 3K 6a-
AQHCYIOYE IIPaBO, SIKE HE 3AATHE rapaHTYBATU IIOBHOTO 3aXMCTY, aA€ BOAHOYAC BUKOHYE
BaYKAMBY CMMBOAIYHY QYHKLII0. BOHO curHaaisye mpo 3MiHy IapaAUIMI: Bip IIPOCTOTO Ia-
CMBHOTO CIIPUIMHSITTSI HE3BOPOTHOTO LUPPOBOIO CAIAY — AO BU3HAHHS 32 OCOOOIO ITpaBa
BUMAraTu OOMesKeHH:I FI0TO BIIAMBY.

Orske, mpaBo Ha 3a0YTTs He € a0COAIOTHMM IHCTPYMEHTOM CTUPaHHs MuHyAoro. I1IBuaA-
II1e, 1je IIPABOBMIL MEXAHI3M VIIPABAIHHS IIaM'ITTIO B YMOBAX, KOAW 3a0YTTS SIK TaKe CTAAO
poskimro. e mianit mexanism, sikmit basaHCcye MISK ABOMA GYHAAMEHTAABHUMI ITPABa-
Mu — cBOBOAOIO cAOBA Ta ITpuBATHICTIO. MOro craa He y sHMIeHH] iHpOpMAaIyii, a y spaTHO-
CTI IIOCTABUTI Me3Ki T1 Oe3KOHTPOABHOMY mournpeHH:o. Came B IIboMy — 1 #0ro HanbiAb-
IITa LJIHHICTB, 1 1Oro GpyHAAMEHTAABHE OOMESKEHHSI.

BucHOBKM

V pe3yAbTaTi IIPOBEACHOTO TEOPETUKO-ITPABOBOTO aHAAI3Y ITpaBa Ha 3a0yTTs B yudpo-
BY €TIOXY, @ TAKOJK AOCAIASKEHHST MIKHAPOAHOI CYAOBOI IIPAKTMUKM, MOYKHA 3pOOUTH TaKi
y3arasbHEHI BUCHOBKA.

[To-neprre, mpaBo Ha 3a0yTTA cPOPMYBAAOCH K BIATIOBIAD IIPABOBOL crcTemn Ha de-
HOMeH 1MdPOBOT mam’sTi Ta HeobMesKeHOT BiaTBOpIOBaHOCTI iHdopMarii. Moro renesa
CBIAYMTB IIPO ITOCTYIIOBMI PO3BUTOK LI€T KOHLEIILIT 3aA0BIO AO 11 HOPMATUBHOTO 3aKPiIl-
AeHHs B mpasi €spornericbkoro Corosy. [TpakTnka €BporerichKoro CyAy 3 IpaB AIOAMHM,
nounnaroun 3 modarky 2000-x poxis, 3aKaara AOKTPMHAABHI IIIAXOAW AO PO3YMIHHS TPU-
BAAOI AOCTYITHOCTI 1HPOPMAIIIT SIK CAMOCTIMHOTO YMHHMUKA BTPYIAHHS Y IPUBATHE SKUTTSL

[To-pApyre, mpaBo Ha 3a0yTTSI AOLIABHO POSTASIAATH SIK CAMOCTIMHE CYO'€KTMUBHE IIPABO
ocobn. Boro mae BaacHMI 00’€KT, BAACHMI 3MICT, 4 TAKOK BU3HAYEHE KOAO 30008 S13aHMX
cy0’exTiB (KOHTPOAEPIB AAHWMX, BAACHWMKIB CAMTIB, OIEpPATOPIB IIOLIYKOBMUX cucTem). Ha
BIAMIHY BiA 3aTraAbHOTO ITpaBa Ha IIPUBATHICTH, BOHO IIepeAbadae akKTUBHY BUMOTY IJOAO
3MIHM CTATYCy BSKE ONPUAIOAHEHMX BIAOMOCTEV, IJO CBIAYMTH IIPO TIOTO BIAHOCHY aBTO-
HOMHICTb ¥ CUCTeM] OCOOMCTHUX HEMAVIHOBUX IIPAB.

Io-Tpete, TpaBo HA 3a6yTTS MAe BUPA3HWUI TEMIOPAABHWMIL XapakTep. Moro BUHMK-
HEHHS Ta 00CsIT OesIIocepeAHbO 3aAESKATh BiA IIAMHY Yacy Ta 3MIHWM CYCITIABHOI 3HAYYIIJOCTI
1HpOpMail.

[To-gyeTBepTe, IIpaBo Ha 3abyTTSI BUKOHYE BaKAMBY pelHTerpayinHy ¢yHkiyio. Boro
CIIPSIMOBAHE Ha 3a0e3[eYeHHI MOSKAMBOCTI OCOOM ITOAOAATVM HETaTMBHI HACAIAKM MUHY-
AVIX TIOAIVI Ta TIOBHOLIHHO IHTETPYBATMUCS Y CYCIIIABHE SKUTTSL

[To-’siTe, peaaizaryis mpasa Ha 3a0YTTsI 3AIACHIOETHCS Y€Pe3 KOMITACKC B3aEMOIIOB 5132~
HUX MEXaHI3MIB: BUAAACHHSI, ACTIEPCOHAAIZALJIIO Ta ACIHACKCALIIO. BrpaseHHsT € Hanb1ABII
IHTEHCVUBHMM 32C000M 3aXWUCTY IIPUBATHOCTI Ta 3aCTOCOBYETLCS AMIIE Y BUHATKOBUX BU-
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napKkax. AerepcoHaaisalis BUCTYIIA€ KOMITPOMICHUM MEXaHI3MOM, IJO AO3BOASIE ITOEAHA-
TM 3aXVACT IIPUBATHOCTI 3 TOTPebamn CYCIIiABHOTO 1HTepecy. AeIHAEKCALis, CBOEIO YEPIOIo,
€ KAIOUOBUM 1HCTPYMEHTOM 0aAaHCYBAHHSI MK IIPUBATHICTIO Ta CBOOOAOIO CAOBA, OCKIAB-
K1 0bMesKye HaAMIPHY IIyOAIYHY AOCTYIIHICTD IHPOpMaLil 6e3 11 $pi3UIHOrO SHUIJEHHS.

[To-11ocTe, AOIIIABHO 3aKPINTMUTM IIPABO HA 3a0yTTS Ha 3aKOHOAABYOMY PiBHI B YKpaiHi
3 YITKMUM BM3HAYECHHSIM MOTO IIPABOBOI IIPUPOAN, IIIACTAB peaAi3allil, CIiBBIAHOIICHHS 31
cBOOOAOIO cAoBa Ta AndepeHLianil MexaHI3MIB 3acTocyBaHHs. [ [pn JboMy 3aKOHOAABYA
KOHCTPYKIII Ma€ BIAOOPasKaTu Oro 0OMESKEHMI 1 IIPOIOPLIVIHII XapaKTep.

[To-crome, y AOKTPMHAABHOMY BUMIpi AOLJIABHO IIEPEOCMUCAUTH ITOHSTTS «3a0yT-
TS SIK MeTapOPHUIHE, 30CEPEAUBIIN YBary Ha KATETOPISIX KOHTPOAIO LUQPOBOL IPUCYT-
HOCTI Ta IPOIOPLUIMHOIO OOMESKEHHS AOCTYITHOCTI 1IHPOPMALIT, IJO AO3BOAUTD YHUKHYTH
1A10311 a6COAIOTHOCTI JHOTO IIPaBa Ta Y3TOAUTY TAOTO 3 PeaAlimu JUPPOBOTO CEPeAOBUILIA.

Orske, mpaBo Ha 3a0YTTS CAlA PO3TASAATM HE SIK IHCTPYMEHT II€PeMCYBaHHS iCTOPII,
a SIK IIPABOBMIL MEXaHI3M OOMEIKeHHSI HeITPOIIOPLiHOTO BIIAMBY LMPPOBOI ITam’sITi Ha Cy-
qacHe >KUTTs1 0cobm. Moro sHavenHs moasrae v GOPMYBAHHI CITPABEAAMBOTO GaraHCy MiK
IIPUBATHICTIO, CBOOOAOIO CAOBA TA CYCIIIABHMM IHTEPECOM B YMOBAX JMUPPOBOTO CYCIIABCTBA.
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Abstract

The relevance of this study is o6ycaosaena the rapid digitalization of social relations and the
absence of a natural mechanism of forgetting in the digital environment, which results in the
prolonged accessibility of personal information and an increased risk to private life, human
dignity, and an individual’s ability to achieve social reintegration. This issue acquires particular
significance in view of the need to balance the right to privacy with freedom of expression and
the public interest. The purpose of the study is to provide a comprehensive analysis of the right
to be forgotten as an element of the system of personal non-property rights and to determine its
legal nature, content, functional purpose, implementation mechanisms, and limits in the context
of the digital age. The methodological framework of the research is based on general scientific and
special legal methods, including the dialectical method, the formal-legal method, the systemic-
structural method, the comparative legal method, as well as the method of analysis of judicial
practice.Results. The study analyzes the transformation of the right to private life in the context
of digitalization; examines the genesis and legal nature of the right to be forgotten; determines
its place within the system of personal non-property rights; reveals the objective and subjective
content of the right to be forgotten; analyzes its correlation with freedom of expression and the
public interest; and explores the right to be forgotten as a temporal right and as a legal means of
individual reintegration.Conclusions. The article may be of interest to scholars and practitioners
in the fields of civil and information law, as well as to professionals dealing with personal data
protection in the digital environment.
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ITPO TBOPYICTDb TA OPUTTHAABHICTD B ABTOPCbKOMY TTPABI
YEPE3 I'TPM3MY CYAOBOI EKCITEPTM3I1

AnoTarrisa

IMpurinsarui y ciuai 2023 poxky HOBMIA 3aKOH IIPO aBTOPCHKE IIPABO BBIB YMMAAO HOBEA, IIOAC-
KYAM HECIIOAIBAHWUX, 30KPEeMa IJOAO TBOPUOCTI Ta OPUTIHAABHOCTI B aBTOPCHKOMY Irpasi. Ha Terre-
PIIIHIN yac 1 32 €BPOIEICHKOIO, 1 32 BITIM3HAHOIO TPAAMUIJIEIO OXOPOHO3AATHUM € TaKUM PE3YABTAT
TBOPYOT AISIABHOCTI aBTOPA, SIKMi BiA0Opaskae 10ro iHAMBIAYaABHICT. Lle cBIAYMTD IIPO 3MIIIeHH
aKIEHTY IPY BU3HAYCHHI IIPUTAMAHHOCTI TBOPY O3HAK O0’'€KTa aBTOPCHKO-IIPABOBOI OXOPOHM Bip
O3HAKWM TBOPYOCTI AO O3HAKM 1HAMBIAYAABHOCTI. | CTBOPIOE IIAIPYHTSI AASI CTOPIH B ITpoljeci pos-
TASIAY CIIOPIB y cdepl aBTOPCHKOTO ITPaBa AO IMAPAXYHKY KIABKOCTI Ta BU3HAYEHHS TAKUX TBOPUMX
piLeHs, AOBEACHHST 260 CIIPOCTYBAHHS IXHBOI (KOHKPETHOI) HASIBHOCTI, HAIIPUKAZA, Yepe3 CYAOBI
eKCIepTn3n. MeToro 1 3aBAAHHSM HAYKOBOI CTATTI € aHAAI3 IIAXOAIB CYAOBO-EKCIIEPTHOI IIPaKTH-
KM IJOAO BCTAHOBACHH: (aKTiB HASIBHOCTI/BIACYTHOCTI O3HAKM OPUTIHAABHOCTI TBOPY, B KOHTEKCTI
BiAHECEHHSI TBOPY AO O6’€KTIB aBTOPCHKO-IIPABOBOT OXOPOHWM, Ta BCTAHOBACHHS BUKOPWUCTAHHS OXO-
POHIOBAHMX YACTWMH TBOPY IIPM CTBOPEHHI 1HINMX TBOPIB. PO3rASHYTO ITOHATTS TBOPYICTDH Ta OPWUTI-
HAABHICTD B aBTOPCHKOMY IIPABi uepes IPuU3mMy CYAOBOT eKCIepTi3u. PO3KPUTO HAYKOBO-METOAMIHI
Ta METOAOAOTIYHI ITAXOAY CYAOBOI €KCIIePTM3N y cdepi aBTOPCHKOTO IIpaBa IJOAO BCTAHOBACHHS
dakTiB HASIBHOCTI/BIACYTHOCTI O3HAKW OPUITHAABHOCTI TBOPY. PEKOMEHAOBAHO YAOCKOHAAUTI Me-
TOAMKWM ITPOBEACHHS CYAOBUX €KCIIEPTH3 y cdepl aBTOPCHKOrO Ipasa, sSKe IMOBMHHO 0a3yBaTHCh HA
BceOIYHOMY aHAAI31 ITPABO3ACTOCOBHOI Ta CYAOBO-€KCIIEPTHOI IIPAKTUK B KOHTEKCTI CY4aCHOI AOK-
TPUHM aBTOPCHKO-ITPABOBOI OXOPOHM. [ TeperasiHyTo nepeaik nmmraHs, sKi CTAaBASITHCS HA BUPIIICHHST
CYAOBOI eKCIIePTU3U § cdepi aBTOPCHKOTO IIPaBa, BU3HAYEHO B3AEMO3B’SI30K MIDK 3MICTOM ITUTAHb,
K1 0OOB’SI3KOBO HOTPEOYIOTH AOCAIASKEHHSI PV BUPIIICHHI TIi€T 4N 1HIIOT eKCIICPTHOI 3aAa4l B 3a-
AEKHOCTI BiA IPEAMETY CIOPY. BuxaapeHl B pobOTI pesyAbTaTH Ta PEKOMEHAALIT CIIPSIMOBaHI Ha
BAOCKOHAACHHSI CYAOBO-€KCIIEPTHOI ALSIABHOCTI CYAOBMX €KCIICPTIB.

Kawouo6i croBa: mbopui piwernsa, opuzinarvricmv 6 aGmopcovkomy npabi, cydoba excnepmusa,
Guxopucmanma mbopy.
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Beryn

Ik BiaOMO, 13 ciurst 2023 poxy mmogasacs epa All HOBOTO 3aKOHY ITPO aBTOPCHKE IIPABO, Pe-
AAKIIIEIO SIKOTO OYAO BBEACHO IMMAAO HOBEA, ITOACKYAW HECTIOAIBAHMK. MISK TiMm xoTis0Cs 6
3BEpPHYTW YBary IIAHOBHOI ITPOQECIVHOI CIIIAPHOTM Ha BIPOBAASKEHHA (PAKTUIHO HOBOTO
IOHATTS «TBIP», SIKMM KaPAMHAABHO 3MIHEHO MaPaAUTMY BU3HAYCHHS IIPABOOO’€KTHOCTL

3aKOHOM IIPO ABTOPCHKE IIPABO B CTAPIN PeAAKUil KPUTEPil BU3HAICHHS IIPABOOD €K T-
HOCTI He KOHKPETMU3YBAAUCH, AA€ BUBOAMAUCDH YEPE3 3MICT CAMOTO 3aKOHY, BIAIIOBIAAIOUM
AOKTPMHAABHVM ITOAOYKCHHSIM, CXBAACHMM Ha PiBHI BiTunsHsHOL (1 He anitre) Haykn. Oxo-
POHIOBAaHWMM BBasKABCS TAKMI BUPASKEHMI B 00’ €KTUBHIN PpOPMI PE3YADTAT IHTCACKTYAAD-
HOT mpaifi $pisnaHOI 0cobu, KM 6yB mBopuLim, TOOTO BIATIOBIAAB KPUTEPIIO TBOPUOCTI.

Opienryrounce Ha pobotn Koaepa (J. Kohler)!, Vasmepa (E. Ulmer)?, BSL lomaca’®,
MB. Topaona?, B.I. >Kykosa® Ta iH11L, IIpestoMmyemMo, IO 1O CyTi Bcl iHTEAEKTYaAbH] 3400yT-
K KAACMYHO IIPEACTABASIAUCD B TPHOX imocracsix. Tperst (HaviHWsKya) CXOAMHKA — PEe3yAb-
Tarn 6e3 03HaK THAMBIAYAABHOCTI Ta TBOpYOCTI (IIPUKAAA: MaTemaTnyHa abo disnuna pop-
myaa — E=mc?). Apyra (cepeAHs1) CXOAMHKA — PE3YABTATH 3 O3HAKAMMU THAMBIAYAABHOCTI,
ane Oe3 03HaK TBOPYOCTI (IIPUKAAA: ACT CMHA-CTYACHTA AO Oarpkis). [leprua (narisniga)
CXOAMHKA — PE3YABTAT 13 O3HAKAMM IHAMBIAYAABHOCTI Ta TBOPYOCTI (ITPUKAAA: AUCTYBAHHS
JKopsk Canp 1 Lomnena). SIk 6aunmo, Aniie oCTaHHE BU3HABAAOCS SIK 00’€KT (aBTOPCHKO-
r0) rpasa. TyT AOpedHMM OyA€ 3TaAaTH, SIK PO3YMIETHCS TBIP 32 HIMELJBKMM 3aKOHOM IIPO
aBTOpChKE 1IPaBo: Baacki dyxo6ui cmbopirnns (Werke im Sinne dieses Gesetzes sind nur
personliche geistige Schopfungen (§2(2) UrhG)..

Pepaxuyis 3axony Yrpainu «I1po aBropeske mpaso i cymizkai npasa»’ Big 01.12.2022
yepe3 BUSHAYCHHSI B CT.] TIOHSITH «aBTOP», «TBIP», «XOPUITHAABHICTD TBOPY» 3po0maa 3aminy
JPOTO CAMOTO OCTAHHBOTO KPUTEPIIO, BKA3ABIIIN, IJO BIATEIIED OXOPOHIOBAHWUM PE3YAbTA-
TOM € TOW, IJO € OPULHANDHUM.

3a ct. 1 3akoHY PO aBTOPCHKE IIPABO TBIP - OPUIIHAABHE IHTEACKTYAABHE TBOPIHHS
aBTOpa y cdepl HAYKK, AITepaTypy, MUCTELTBA TOILJO, BUPaKeHe B OO'€KTMUBHIN POpMI
A opurinaapHICTS TBOPY — O3HaKa (KPUTEPIiL), IJO XAPAKTEPUIYE TBIP SIK PE3YABTAT BAAC-

1 Kohler Josef. Das Autorrecht. Eine civilistische Abhandlung, zugleich ein Beitrag zur Lehre vom
Eigenthum, vom Miteigenthum, vom Rechtsgeschaft und vom Individualrecht. In: Jahrblicher
fur die Dogmatik des heutigen romischen und deutschen Privatrechts. Bd. 18 (N.F. 6). 1880,
S. 129-478.

2 Ulmer Eugen. Urheber- und Verlagsrecht. Berlin; Heidelberg; New York: Springer-Verlag, 1960.
XXIl, 515 S.

3 loHac B. 1. MpaBo Ha TBOPU Hayku, AiTepatypu i mucTeuTBa. KuiB : BuaaBHULTBO KMIBCbKOrO
yHiBepcutety, 1968. 214 c.

4 TopaoH M. B. CoBeTckoe aBTopckoe npaBo. Mocksa : loctopuaaat, 1955. 240 c.

5 XykoB B. I. McxoaHblE MOCBIAKM CTAHOBAEHWMSI OXPaHOCMOCOOHOCTM MPOrPaMMHbIX CPEeACTB
3BT, B: Ouepkn npaBa MHTEAAEKTYaAbHOW cOBCTBEHHOCTH : ¢b. cT. / U. B. Cnacubo-dateesa,
C. A. TAOTOB U1 Ap. ; OTB. pea. W. B. Cnacubo-®ateeBa. Xapbkos : [paBo, 2018. 488 c¢. C.24-34

6 Gesetz Uber Urheberrecht und verwandte Schutzrechte. URL: https://www.gesetze-im-
internet.de/urhg/ (pata 3BepHeHHs: 20.02.2026)

7 Tpo aBTOPCbKe NPaBo i CyMixXHi npaBa : 3akoH YkpaiHu Bia 01.12.2022 Ne 2811-IX. URL:
https://zakon.rada.gov.ua/laws/show/2811-20#Text (aaTa 3BepHeHHA: 20.02.2026)
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TBOPYICTb TA OPUTTHAABHICTb B ABTOPCbKOMY ITPABI YEPE3 TTPIM3MY CY AOBOT EKCITEPTIN3 M

HOI IHT@ACKTYaABHOI TBOPYOI AIIABHOCTI aBTOPA Ta BIAOOPasKae TBOPYI PIIICHHS, IIPATAHI-
T1 aBTOPOM IIiA 9ac CTBOPEeHHs TBOPY. LIiAKoM 3po3ymia0, 1o cama o cobi TBOpYa AlsAb-
HICTh HE O3HAYAE OTPUMAHHS 32 IHACYMKOM TBOPIOTO PE3YABTATY.

3ayBasKmMMO, IJO y CBITAL €BPOIHTErPAaUIMHMUX IIPOLeCiB B YKpalHi, 3 YPaxyBaHHAM 30-
GOB’s13aHb BIAITOBIAHO AO YTOAM IIPO acoLiaiiio, € 0OAIraTOPHOIO AAS BPaxXyBaHHS 3 TOU-
K 30py HabamkeHHs A0 acquis €C cyaosa mpakTnka Cyay crpaseaansocti €C (CJEUD).
Tobro, TAYyMadeHHsT KPUTEPIIO «OPUTIHAABHICTD» 32 BITYM3HSHUM 3aKOHOAABCTBOM MA€
siptosipaTi cpopmyasosanin Cysom Crpasepansocti €C 1o3uiil, BIATIOBIAHO AO SIKOT
ABTOPCHKMUM IIPABOM OXOPOHSIOTHCS TBOPH, SIKI € OPUITHAAPHUMM B TOMY CEHCI, 1JO BOHM
€ BAACHUM iHTeAekTyaAbHUM TBOpiHHAM aBTopa (Case C-145/10 (Painer)?, Case C-5/08
(Infopaq)’ Ta ixumi).

B KOHTEeKCTI 3a3HAYEHOTO AOPEYHO HaBecTH 1o3nniro A. Ainnmxk, sKa BBaykae, 1o mnepe-
BAIY CAlA HAAABATM TEPMIHY «IHAMBIAYAABHICTE», aASKe e CAOBO Kpallje BUCAOBAIOE Heob-
XIAHY B aBTOPCBKOMY ITPaBi YMOBY AASI OXOPOHM TBOPY: TYT HasIBHE IJOCh OCOOUCTE, ITpu-
TamaHHe anine Aanomy asropy'’. I]e o3Hauae, 1j0 Ha TENEpILIHIN Yac 1 32 EBPOIENCHKOIO,
1 3a BITYM3HAHOIO TPAAMIIEI0 OXOPOHO3AATHUM € TAKWUW PE3YABTAT TBOPYOL AITABHOCTI
aBTOPA, SIKMI BIAOOpasKae MOro IHAMBIAYAABHICTD. Y IOPIBHAHHI 13 PO3KPUTOIO BUILE IIO-
HIEPEAHBOIO KOHUENIEIO Cy9acHmit IAXIA Giabliie BiatoBiaae Apyrint cxoamHLi (€ 03HAKN
{HAMBIAYAABHOCTI, O3HAKY TBOPYOCTI BIACYTHI).

OcsiTaeHa meTamopdo3sa IO CYTI CBIAYMTD IIPO IEBHY ACIPAAALIIO B IMTAHHI BU3HAYCH-
HS IIPABOOO’€KTHOCTI, AO3BOAMBIIIV OTPUMATIU OXOPOHY aBTOPCHKMM IIPABOM 1 BIABEPTO
IocepeAHiM pesyabraTam. Lle PpakTnuHO mpm3Beso A0 30IABIIEHHS KiABKOCTI OXOPOHO-
3AaTHUX TBOPIB. OAHAK JHOMY KPOKY € IOSICHEHHSI, SIKE IIOASITAE ¥ CTBOPEHHI AASI €BPOIIETA-
CBKMX ITPaBOBAACHWKIB YMOB, 3AATHMUX 3pOOMTH IX GIABII KOHKYPEHTHUMM Ta IIOPIBHATH
Y eKOHOMIYHMX MOYKAMBOCTAX 13 rmpasoBaacHmkamm 3 CLIA. Apske, K BIAOMO, Ha BIAMIHY
BiA KOHTMHEHTAABHOI €BPOIM Tam MaHye KOHuenyis xomipanty (copyright), opna 3 ro-
AOBHWMX T€3 SIKOI B TOMY, IIJO OXOPOHO3AATHMUM € PE3YABTAT, HE CXOXULL Ha OYAb-SIKMIL 1H-
mmil. BaacHe, 71 cam TepMIH «OPUTTHAABHICTD» IIPUAIIIOB AO HAC 3 AaHIAO-AMEPUKAHCHKOTO
npasa. 3BMYaiiHo, Taka copyright-repminoaoris € A0BoAl HEGE3ETHOIO AAST KPAlH €BPO-
LEVICHKOTO IIPaBa, Ipo 1o 3asHayas Apoasd Airy (A. Dietz)!! B oaHin 31 cBOIX POBIT.

8 Judgment of the Court (Third Chamber) of 1 December 2011 (Ruling from the Handelsgericht
Wien - Austria) - . URL: https://infocuria.curia.europa.eu/tabs/affair?sort=AFF_NUM-
DESC&searchTerm=%22¢c-145%2F10%22&publishedld=c-145%2F10 (paTa  3BEPHEHHS:
20.02.2026).

9 Judgment of the Court (Fourth Chamber) of 16 July 2009 (Ruling from the Hgjesteret - Denmark)
- Infopaq International A/S v Danske Dagblades Forening. URL: https://infocuria.curia.europa.
eu/tabs/affair?sort=AFF_NUM-DESC&searchTerm=%22C-5%2F08%22&publishedld=C-
5%2F08 (pata 3BepHeHHsA: 20.02.2026).

10 Aunumk A. ABTOpCcKoe npaBo U CMexHble npasa / Aeana Aunuumk; Mep. ¢ dp. M.: Aapomup;
Ma3patenbctBo OHECKO, 2002. - 788 c., C. 58.

1 Autu, ApoAbd, OxpaHa aBTOPCKUM MPaBOM TBOPUYECKMX AWML, (ABTOPOB WM UCMOAHUTEAEN), UAW
MSTb CTOANOB COBPEMEHHOI0 KOHTUHEHTAABHO-EBPONENCKOro aBTOPCKOro npasa : Ouepku npa-

Ba UHTEAAEKTYaAbHOM cobCTBEHHOCTM : ¢b. cT. / U. B. Cnacubo-PateeBa, C. A. TAOTOB U Ap. ;
oTB. peA. U. B. Cnacubo-PateeBa. Xapbkos : MpaBo, 2018. 488 c. C. 216-245
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B KOHTEKCTI BM3HAYECHHS TEPMIHY «OPUITHAABHICTH TBOPY» 3a BITUM3HSIHWUM 32KOHOM
HE MO’KHA OMMHYTW YBATOIO ITPUB'SI3KY AO BIAOOPasKeHHs «TBOpuMX pimrens». Hacmpasai
€ abCOAIOTHO HE3PO3yMIAMM, 1O e Take. BopAHOUaC He MOSKHA HE 3rapaTi IPO TIO3MUIIO
Cyay crrpaBeaansocti €C 1po Te, 1JO aBTOP IIiA 9aC CTBOPEHHS TBOPY IOBUHEH OyB IIpu-
VIHATW BIABHI TBOPUYI PIIIEHHS 1 TAKMM YMHOM BUPA3UTH CBIM TBOPYMIL AYX B OPUITHAABHMI
croci6'2,

€ BCl MACTABM AASI IPOTHO3Y, IJO B XOAL CYAOBMX PO3TASIAIB CTOPOHM IIOYHYTh BAABATCS,
B TOMY 4YMCAIL, AO IIAPAXYHKY KIADKOCTI T2 BU3HAYCHHS TAKMX TBOPYMX PIIICHD, AOBCACHHS
abo cripocTyBaHHsI 1XHBOI (KOHKPETHOT ) HASIBHOCTI, HAIIPUKAAA, 4€PE3 CYAOBI €KCIIEPTH3N.

Mertor0 1 3aBAAHHSIM HAYKOBOL CTATTI € aHAAI3 IHIAXOAIB CYAOBO-€KCIIEPTHOI IIPAKTUKM
IJOAO BCTAHOBACHHS IIPUTAMAHHOCTI TBOPY O3HAKM OPUTTHAABHOCTI, B KOHTEKCTI BIAHE-
CEHHS TBOPY AO O0’€KTIB aBTOPCHKO-IIPABOBOI OXOPOHM, T4 BCTAHOBACHHS BUKOPWUCTAHHA
OXOPOHIOBAHMX YACTUH TBOPY ITPW CTBOPEHHI 1HIIMX TBOPIB.

Y poboTi BUKOPUCTAHO CUCTEMHMT, AITAACKTHUIHMA, ITOPIBHIABHMIM, GOPMAABHO-AOTTI-
HMI Ta 1HII METOAM HAYKOBOTO IT3HAHHS. TaK, CUCTEMHIUI METOA Y IIOEAHAHHI 3 AlaAeK-
THUYHUM METOAOM T2 METOAOM AHAAI3Yy HAAAB 3MOTY IIPOAHAAIZYBATH 3B’SI30K MDK «TBOP-
YiCTIO» Ta «OPUTTHAABHICTIOP, SIK OAHIEIO 3 O3HAK OO’€KTA aBTOPCHKO-ITPABOBOI OXOPOHM.
[ TopiBHSABHWMI METOA BUKOPMCTOBYBABCS TPV BU3HAUCHH] BIAMIHHOCTEM Y ITIAXOAAX IJOAO
BCTAHOBACHHSI «OPUTTHAABHOCTI» TBOPY B LJIAOMY Ta F1OTO YACTUH IIPYU IIPOBEACHHI CYAOBO-
eKCIIePTHUX AOCAIAYKeHDb. QOPMAABHO-AOTIIHII 1 CMCTEMHO-CTPYKTYPHMUIL METOAM BU3HA-
YMAV METOAOAOTIUHY OCHOBY aHAAI3Y BUIIAAKIB BCTAHOBACHHS BIATIOBIAHOCTI TBOPY abo
VI0TO YaCTMHI O3HALJl ABTOPCHKO-IIPABOBOI OXOPOHM - «OPUITHAABHICTHY.

OcHOBHA YacTHHA

BignosiaaO A0 3axony Vkpainn «IIpo asTopchke mpaso i cymixkHi mpasa»!® TBip Ha-
6yBae aBTOPCHKO-IIPABOBOI OXOPOHM 3 MOMEHTY IIEPBUHHOTO HAAAHHS MOMY OYAB-SIKOT
06’exTnBHOT Popmu (IIMCHMOBOT, PEIOBOT, €AeKTPOHHOI (JnPOBOT) TOIYO) T 32 YMOBU
IIPUTAMAHHOCTI MOMY O3HaKM (KpuTepito) opurinassHOCTL. [Tpn 11poMy, AAST BUHUKHEH-
HSI aBTOPCHKOTO ITPaBa HE BUMATA€ThCsl PEECTPALIisl aBTOPCHKOTO IIpaBsa un Oyab-sKe iHIIIe
crieiaspHe MOro OQOPMACHHS, 4 TAKOJK BUKOHAHHS OYAB-IKMX dopmasbHOCTEN. BiaTio-
BiAHO AO 11 18 Tlocranosu Ilaenymy Bepxosroro cyay Vikpalun!d, sxigo ze poseseno
1HIIIe, PE3YADTAT IHTEACKTYAABHOI AISABHOCTI BBAaYKAETHCS CTBOPEHMM TBOPYOIO IIPALICIO.
Ot3Ke, 110 CyTI, GYAb-IKNMI PE3YADTAT IHTEACKTYAABHOTO TBOPIHHS aBTOpa ¥ chepl HAyKw,
AITEPATyPH, MUCTELTBA TOILO, BUPasKeHMI B 00'eKTMBHIN GOpMi aBTOMATHIHO HAOyBa€e
craTycy 00’eKTa aBTOPCHKO-IIPABOBOI OXOPOHT, TIOKM He BYAE AOBEACHO IHIIIE, SIK IIPABUAO
V BIATIOBIAHOMY CYAOBOMY ITporjeci. 3a TaKUX 0OCTaBUH CTBOPIOIOTHCS YMOBI AAS PeaAiza-
1Jil aBTOPOM TBOPY CBOIX ITPAB IHTEAEKTYaAbHOI BAACHOCTI HABITH ¥ TUX BUIIAAKAX, KOAU

12 CJEU C- 469/17 Funke Medien v. Bundesrepublik Deutschland [Afghanistan Papiere]
ECLI:EU:C:2019:623

13 Mpo aBTOpCbKe NPaBO i CyMixXHi NpaBa : 3akoH Ykpainu Bia 01.12.2022 Ne 2811-IX. URL:
https://zakon.rada.gov.ua/laws/show/2811-20#Text (aata 3BepHeHHs: 20.02.2026).

% Mpo 3actocyBaHHA CyAaMM HOPM 3aKOHOAABCTBA y CnpaBax Npo 3axMCT aBTOPCbKOro npasa

i cymixHUx npaB. : MNoctaHoBa MaeHym BepxosHoro Cyay Ykpainu Bia 04.06.2010 Ne 5. URL:
https://zakon.rada.gov.ua/laws/show/v0005700-10#Text (aata 3BepHeHHs: 20.02.2026).
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TBIp HE € OPUTIHAABHWUM, HE € PE3YABTATOM BAACHOI IHTEAEKTYaABHOI TBOPYOI AIIABHOCTI
aBTOpa Ta He BIAOOpasKae TBOPUl PILICHHS, IPUMHAITI ABTOPOM IIiA 9aC CTBOPEHHS TBO-
py. Tomy AOCAIASKEHHSI IIMTAHHS IPUTAMAHHOCTI TBOPY O3HAKM (KPUTEPIIO) OpUriHAAb-
HOCTI € BasKAMBUM, IOTpebye 3aCTOCYBAHHS CIICUIaABHMUX 3HAHD 13 3aAYYCHHAM CYAOBUX
eKCIIePTIB, aTeCTOBAHMX 3a eKCIIepTHOO creniaspHicTIo 13.1.1 «Aocaipskers, mos’13ani
3 AITEPATYPHUMM, XYAOSKHIMM TBOPAMM Ta 1HIII» Ta BUKOPUCTAHHS 3aTBEPAYKeHMX MiHic-
TEPCTBOM IOCTUINT YKPATHU METOAMK, & Y BUIIAAKY 1X BIACYTHOCTI TIOAIOHI AOCAIASKEHHSI
IIOBVMHHI I'PYHTYBATIUCh HA HAYKOBO-TEOPETUYHOMY 0a3MCi AOKTPUHM aBTOPCHKOTO IIPaBa.

[Tpn mpoBeAeHHI TaKMUX AOCAIASKEHD €KCIEPT CITMPAEThCS Ha AOKA30BYy 0asy, HapaHy
71OMY 0cODOIO, sIKa € 3AMOBHMKOM EKCIIePTH3N. SIK ImpaBmao, Taka AOoKasosa 0Oasa crrpsi-
MOBaHA Ha CIPOCTYBAHHS IPUTAMAHHOCTI TBOPY O3HAKM (KPUTEPIIO) OPUITHAABHOCTI.
[ ge yiakom 3po3ymiao, 60 aBrop, srapaemo 1. 18 Ilocranosu [Taenymy BepxoBHoOTo cyAy
Vxpaiun', nepebysac y npuBiaeiiOBAHOMY CTAHOBMIN 1 He 3aIliKaBACHWIA B €KCIIEPTHOMY
AOCAIASKEHHI ITIOAIOHOTO IIMTAHHSL

MeToa0AOTIsT CYAOBO-EKCIIEPTHOIO AOCAIAYKEHHSI TBOPY Ha BCTAHOBACHHs (aKTIB Ha-
SIBHOCT1/BIACYTHOCTI O3HAKM (KPUTEPIIO) MOTO OPUITHAABHOCTI TOOYAOBAHA HA BUSBACHI
TBOPYMX PIIIEHHS], IPUMHATHUX aBTOPOM ITiA 9aC CTBOPEHHS TBOPY. BBaskaeTnhcs, 1jo came
Ul TBOpYl PILIEHHS € BIAA3CPKAACHHSM MOTO IHTEAEKTYAABHOL TBOPYOI ALSIABHOCTI, 10TO
ocobucrocTl. I[Tpn 11poMy OKpemi TBOpUl PILICHHSI aBTOPAa MOSKYTh MITPyBATH 3 OAHOTO
TBOPY AO 1HIIIOTO 1 6YTH BI3SUTIBKOIO TAOrO aBTOPCHKOTO CTHAIO.

[Tpn mpoBeAeHHI AOCAIASKEHHS eKCIIePT He MA€ MOSKAMBOCTI OXaPaKTEePU3YBATH AISAD-
HICTb, B PE3YABTATI SIKOT 3'SIBUBCS TBIp, O€3 IOPIBHIABHOTO aHAAI3Y OAHOTO TBOPY 3 1HIIN-
M. Cami TBOPM CTAFOTH IIPAKTUIHO EAMHUMM O0’EKTAMM AOCAIAYKEHHS, SIK1 GEPYTHCS AO
yBaru eKCIEePTU30I0 B KOSKHOMY CIIPHOMY BUIIAAKY. ITpn mbomy yBara akeHTYeThCS Ha
AOCAIA’KEHHI €A€MEHTIB TBOPY, SIK1 yTBOPIOIOTB V1OTO BHYTPIIIHIO Ta 30BHIIIHIO GOPMU BU-
paskenns1, BusHaueni ceoro acy Koaepom (J. Kohler)! ta Boopom (H.O. de Boor)". Came
Y BHYTPILIHINM Ta 30BHINIHIN GOpPMaX BUPAYKEHHS TBOPY BTIAIOETBCS PE3YABTAT TBOPUOL
AISIABHOCTI aBTOPA, BUPA’KAETHCSI TIOTO 1HAMBIAYAABHICTD, ABTOPCHKMIA CTMAD (TBOpYA Ma-
Hepa aBTOPa) sK CII0Ci0 BTIACHHS aBTOPCHKOTO 3aAyMY. [HIIIMMI cAOBAMM, OPUTIHAABHICTD
TBOPY IIOASITAE § TBOPIOMY ¥ IHAMBIAYAAI30BAHOMY CITOCOOI M1OTO BUPasKEHHS depe3 30B-
HIIIHIO T2 BHYTPIIIHIO GOPMH, SIKOFO O He3HAYHOIO He byaa 9acTKa TBOPYOTO BKAAAY ab0
IHAMBIAYaAI3ALII.

Ak 3asnagae A, Aimgux!'®, opuriHaAbHICTH HE MOSKHA OLIHIOBATU OAHAKOBO IJOAO BCIX
BUAIB TBOPY. BOHA BIAPI3HSETHCS 3aA€SKHO BiA TOTO, UM MAETBHCS IIPO TBOPU HAYKM, UM IIPO
XYAO>KHI TBOP.

Tax, AASL XYAOKHBOTO TBOPY TAOrO BHYTPIIIHBOIO GpOPMOIO BUPASKEHHS € CTBOPEHI aB-
TOPOM XYAOSKHI 00pasn, SIKi, B CBOIO 4EPIY, € CIeUUIIHUMM AAST MuUCTelTBa Gopmammn

15 Mpo 3actocyBaHHA CyAaMU HOPM 3aKOHOAABCTBA y CMpaBax Npo 3axMCT aBTOPCLKOro npasa
i cymixxHUx npaB : MNMoctaHoBa MMAaeHym BepxoBHoro Cyay Ykpainu Bia 04.06.2010 Ne 5. URL:
https://zakon.rada.gov.ua/laws/show/v0005700-10#Text (aata 3BepHeHHs: 20.02.2026).

16 Kohler Johann Urheberrecht an Schriften und Verlagsrecht, Stuttgart, 1907. SS. 128-152
17 H.0. de Boor Urheberrecht und Verlagsrecht, Stuttgart, 1917, SS. 84—85.

18 Aunupk A. ABTOPCKOe MpaBo M CMexHble npaBa / Aeavs Aunuuk; Mep. ¢ op. M.: Aapomup;
M3patenbctBo KOHECKO, 2002. - 788 c. C. 58.
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BIATBOPEHHSI AIFACHOCTI Ta BUPa’KEHHS AYMOK 1 IIOYYTTIB aBTOPA, SIK1 3HAVAIIIAM CBOE BTi-
A€HHsI Y TBOPI B Tid um 1HUIM marepiasbuiit Gopmi (IAACTUYHIN, 3BYKOBIM, CAOBECHIN).
B xyAoskHBOMY 00pasi 3aBASIKM TBOPUIN (aHTasll, VSABACHHSIM, TAAAHTY 1 MalCTEPHOCTI
XYAOSKHMKA 3a3HA€ BTIACHHS Ta IePePOOKN CrielnIYHMI ITPEAMET MUCTELITBA — SKUTTS
3 TIOTO HeCKIHYCHHWMM €CTeTUIHUM PO3MAITTSIM Ta OaratcTBOM. SOBHIIIH GOpma BUpa-
SKeHHS — 1J€ MOBa IIPEACTABACHHS MaTepiaAy, CAOBAPHMUI CKA3A, CTUAD MOBACHH:. Uepes
3a3HaYCHE CTYIIHb OPUTTHAABHOCTI XYAOYKHIX TBOPIB € AOCUTD BUCOKMUM.

Ao TBOPIB HAayKM HAaAeKATh fAK Ipayl B raAy3l TOUHWUX, IPUPOAHMUMX, MCAMYHUX Ta
IHIINUX HAYK, TaK 1 AITepaTypHi TBOPM HAYKOBO-TIOIYASPHOTO XapaKTePy, a TAKOXK TeX-
HIYHA AOKYMEHTALISI TOIO. ABTOP TBOPY HAYKM Y 3HAYHIN MIP1 3B'SI3aHMUI IIPUHLUAIIAMMA
IIpeACTaBACHHS 1HQOpMALil, IJO LJapIOIOTh Y AaHINM cepl 3HAHb, BIAMIHHOIO MaHEPOIO
BUKAGACHHS MaTeplasy, HesalepedyHumn TpadapeTami y TUX BUIIAAKAX, KOAWM TACTBCS
IIPO 3aTaABHOBIAOMI pedi 200 IMUTAHHS, 3 IIPUBOAY SKMUX BIACYTHI po3OiKHOCTI. BHyTpinI-
Hs GOpMa AITEPATYPHOTO TBOPY HAYKOBOTO XaPAKTEPY CTBOPIOETHCS 3ABASIKN BU3HAYCHIN
ABTOPOM IIOCAIAOBHOCTI BUKAAACHHS HAYKOBWX IIOHATD, AOTIKM, CUCTEMW PO3KPUTTS Hay-
KOBUX IA€M, BIAOGODPY Ta po3rarnyBaHHs maTtepiaay'’, 30BHILIHS — y HOAPOOusix 1 Gpopmi
BUPA>KEHH MaTepiaay.

OrsKe, IUTAHHS IIPO IPUTAMAHHICT TBOPY 03HAKM (KPUTEPIIO) OPUITHAABHOCTI € TI€B-
HOIO MIPOIO CYO'EKTMBHMM 1 BCTAHOBAIOETHCS], 3AA€SKHO BiA XapaKTEPy TBOPY, I€Pe3 AOCAL-
ASKEHHS PISHWUX €AeMEHTIB MOro BHYTPILIHBOI Ta 30BHILIHBOI Ppopm. [Tpn npomy Bupimren-
HS IJbOTO ITUTAHHS HEMOJKAMBE Oe3 BCTAHOBACHHS CACMEHTIB TBOPY, IJO HE ITIAASTAIOTH
OXOPOHI, SIKMMW €: TeMa, MaTePias, CEOSKETHE SIAPO Ta IACTIHMI 3MICT TBOPY. Ao eAeMeHTIB
3MICTY HAYKOBOI, TEXHIYHOI, yIOOBOI AlTepaTypyu HaAE>KAaTh HAYKOBI PaKTH, IIIOTE3N, Te-
opit®.

Taxnri miaxia € QIAKOM OBIPYHTOBAHMM, BUXOASUNM 3 KOHILEIILII aBTOPCHKO-IIPABOBOT
OXOPOHM OPUIIHAABHMUX PE3YABTATIB TBOPUOI AISIABHOCTI 31 CTBOPEHHS TBOPIB. Sk Om Ha
ia€l sIK Taki HaAaBaACH O BUKAFOUHI IIPaBa, TO 1je Ha AYMKY Biabsiabba, cTaso O meperiko-
AOIO Ha IIASIXY PO3IOBCIOASKEHHS 1€, 3aBaAMAO O BIABHOMY PO3BUTKY TBOPYOL AYMKWM
1 1105181 HEOOMEKEHOT KIABKOCTI Pi3SHOMAaHITHUX TBOPIB. A0 OAHIET TaKOI camol iAel, morry-
KY, TEMW IIOBEPTAIOTHCsI HECKIHIEHHO. 3BEPTAIOUNMCh A0 HIX, KOJKEH aBTOP CTBOPIOE HOBUI
TBID, IJO Hece BIAOMTOK #10ro 0cobmncToCTi Ta IHAMBIAYaABHOCTI. PesyabTaT, moske 6yTH iHO-
Al BPa>KAIO4MM, IHIIIM Pa3oM — HE3HAUHMUM, aA€ CAME MOXKAMUBICTD BIAIITOBXYBATHUCD BIA
TOTO, 1JO B3Ke iICHyE b6e3 HeOOXIAHOCTI POOMTI 3aHOBO BIKe IIPOVACHMI KMMOCD IIASIX 1 AO3-
BOASIE KOSKHOMY IIOKOAIHHIO BHOCUTHM CBIM AOGYTOK y HOBIABHWIA IIpOrpec nmsiaizamii!.

Bertan A. ta llepman b. mpurpmmyloTscss aHAAOIIIHOT MO3NMILIT, 3a3HAYAIOUN, IO
SKIJO AOIYCTUTH, IJO aBTOPCHKE IIPABO ITOYHE OXOPOHATH HamOIAbII aOCTpaKTHI CKAa-
AOBI TBOPY, - 30Kpema Taki sIK Tema abo CTMAb — Ije OOMEKUTH MOSKAMBOCTI TBOPYOTO

19 TaBpunoB 3. . CoBeTckoe aBTOPCKOE NpaBo. OCHOBHbIE NMOAOXEHMWSA. TEHAEHUMMW Pa3BUTUA /
3. N. laBpunoB. M. : Hayka, 1984. - 222 c. C. 90.

20 |HTeAeKTyaAbHa BAACHICTb: CAOBHMK-AOBIAHWK / 3a 3ar. Pea. O.A. Catoubkoro. - Y 2-x T.: 1.
ABTOpCbKe MpaBo i cyMixHi npaBa / 3a pea. 0.A. Cesitoubkoro, B.C. Apob’sizka. - YkAaA.:
B.C. Apo6’s3ko, P.B. Apo6’a3ko. K.: BupaBHMumin Aim «IH FOpe», 2000. - 356 c. C. 104.

2t Avnumk A. ABTOpCKOe NpaBo WM CMexHble npasa / Aeavsa Avunuuk; Mep. ¢ dp. M.: Aapomup;
M3patenbctBo KOHECKO, 2002. - 788 c. C. 55.
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MaHEeBpY 1HIIMX aBTOPIB, IJO IPALIOIOTh B AaHIN obaacti/chepl Haykn abo mucTeyTBa
IMCbMEHHMKIB, BYCHMUX, XYAOXKHMKIB. [lepma >k HaykoBa mpams 3 aBTOPCHKOTO IIpaBa
onmHMAACS 6 Y TAKOMY BUIIAAKY 1 OCTAHHBOIO — 1HIII BYEHI He BIIpasi Oyan 6 TopKaTmCs
yi€el TeMn y CBOIX Ipansix>.

V crpasi Kenpik mporn Aoyperca (1890) cya BCTAHOBMB CTYIIIHD, B IKOMY 3aXWUCT aB-
TOPCHKOTO IIPABa HAAAETHCS HA TBIP, 1 B SIKMV MOMEHT BIH IIEPETUHAE MEXKY BlA «BUPA3Y»,
SIKUV 3aXUIEHUI, A0 «IA€T», SIKa He Ma€ 3aXUCTy. B CBOEMy pIlIEHHI CyA 3a3HAYMB Ha-
crynHe. HeBmsHaHHS 1A€71 OXOPOHO3AATHUMM B IIPAKTUIHOMY CEHC1 O3HAYAE T€, IJO TPETI
0CO0M MOSKYTH BUKOPUCTOBYBATH Ha CBIVA PO3CYA «IACVHY HAYMHKY» TBOPY. 3aII03UICHHSI
KOHIJEIIIJiM, METOAIB €A€MEHTIB CTUAIO YY>KOTO TBOPY 1 ITOAAABIIIE BUKOPUCTAHHS 1X § HO-
BOMY TBOPI — 4 TO KapTMHA, Y1 KHUIA — HOPYIIEHH aBTOPCHKIUX IIPaB He CIIPUUMHSIOTD.
A0 TOro 3K, BaSKAMBO BPaxOBYBaTH, IJO 1A€S B AAHOMY KOHTEKCTI Ma€ AOCUTD YMOBHE 3Ha-
YeHHS IIIMPOKOTO KOAA IIOHATD, IJO O0’€AHYIOTH TaKl Pi3HI KaTeropil, K TBOPYI IHTepecH,
IIJO CAYTVIOTH IIOIITOBXOM AASI CTBOPEHHS TBOPIB JKMBOIIMCY. OAMH AMIIIe BUOIP ITpeAMeTa
300pasKeHHsI He O3HAYAE, IJO ¥ XYAOIKHMKA BUHUKAE BUKAIOYHE ITPABO 1 HAAAAL 300pasKy-
BaTH Ljeil mpeameT™.

OpHMM 3 OpakTMUHMX IIPUKAAAIB  peasisamil HABEACHOTO BHMIe € CIIpaBa
Ne 643/8610/23* mpo BU3HAHHS aBTOPCHKOTO TIPABA Ta IIPUIIMHEHHST IOPYLIEHHS, KA
posrasipanach CaaTIBCHKMM PAViOHHUM CYAOM MicTa XapKoBa. BIATIOBIAHO AO IIPEAMETA TI0-
30BHMX BIUMOT, IIO3MBAY IIPOCUTD CYA BU3HATHM 32 HUM aBTOPCHKE IIPaBo (IIPaBO BBASKATHCS
TBOpUeM) Ha TBIp «[Tpo IHTMMHE IIPOCTO MAATOKAM 1 AOPOCAIMY, Ta IIPUITMHUTH IIOPYIIECH-
HSI aBTOPCHKOTO IIPABa [TO3MBAYA IIASIXOM 3a00POHM IIONIMPIOBATH HEAOCTOBIPHY 1HpOpMa-
LIIO ITPO HASIBHICTH IAariaTy y TBOPI «I [po IHTMMHE IIPOCTO MAAIOKAM 1 AOPOCAMY.

OaHMM 3 AOKA3IB IO cIpaBi 6yB BucHOBOK excriepra 3a pe3yAbTaTaMM IIPOBCACHH CY-
AOBOI eKCIIepTM3N ¥ cdepl IHTeAeKTYaABHOI BAACHOCTL. O0’€KTaMM AOCAIASKEHH: OyAM TBIP
nosmsaya «I Tpo IHTMMHE IIPOCTO MAAIOKAM 1 AOPOCATM», TA TBIP BipltoBipada «Maaedi mpo
1HTMMHI pedl». KoskeH 13 3a3HAYCHNMX TBOPIB IIPUCBSICHNMI TEMI CTATEBOTO BUXOBAHHS Al-
TeV, CKAAAAETDCS 3 PO3ALAIB, MICTUTD TEKCTOBY YaCTMHY Ta IAIOCTPATUBHMI MaTepiaa AO Hel.

BrxoAstan 31 3MiCTY MO30BHMX BUMOT Ha BUPIIIEHHS €KCIIEPTU3U, TOCTABACHO ITUTAHHS
SIKL CTOCYBAAUCH: 1) AOCAIASKEHHSI BHYTPIIIHBOI T4 30BHINIHBOT GOPM BUPASKEHHST KOXK-
HOTO 13 TBOPIB, 1X IAIOCTPATMBHOIO MaTeplaAy, 3 ITOAAABIIVM ITOPIBHSAPHUM aHAAI30M
OTPUMAHMX PE3YABTATIB AOCAIAYKCHHST; 2) AOCAIASKEHHSIM A€, TEMM Ta 3MICTY KOSKHOTO
13 TBOPIB.

Caip 3a3HAYNTH, IO Came TIO3MBAY § CIIPaBl OyB 1HIIATOPOM IIPOBEACHHSI €KCIICPTHO-
IO AOCAIAKEHHSI CBOTO TBOPY Ha IIPEAMET BCTAHOBACHHS (paKTIB HASIBHOCTI/BIACYTHOCTI
B HBOMY O3HAKM OPWUIiHAABHOCTL ToOTO, 1031BAY HE CKOPMUCTABCS IPE3YMIILIEIO «OPUTi-
HAABHOCTI» CBOTO TBOPY 1 He OOMESKMBCS AOCAIASKEHHSIM AnIIte GpaKkTy HASBHOCTI/BIACYT-
HOCTI nAariaty. Takmil IAXIA 3 METOAOAOTIYHOL TOUKM 30PY IIPOBEACHHSI CYAOBO-EKCIIEPT-

22 BeHtaM A. LepmaH B. MpaBo MHTEANEKTyaAbHOW cobcTBEHHOCTU: ABTOpckoe npaBo / lep.
¢ aHrA. B.A. BoabdcoHa. CM6.: UspatenbcTBo «HOpranueckuii ueHtp Mpeccr, 2004. - 535 c.
C. 295.

23 Kenrick v. Lawrence (1890) 25 QBD 99, 102.

24 TMocTtaHoBa XapkKiBCbKOro aneAsiLiMHoro cyay Bia 10 kBiTHA 2025 pokyy cnpasiNe 643/8610/23.
URL: https://reyestr.court.gov.ua/Review/126567123 (paTa 3BepHeHHs: 20.02.2026).
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HOTO AOCAIASKEHHS € a0COAIOTHO IIPABUABHIMM 1 AO3BOASIE IIPOBECTM ITOBHE AOCAIASKCHH,
a OTPMMAHHI B PE3yABTATI TAKOTO AOCAIASKEHHS BUCHOBKWM €KCIICPTM3NU € BCeOIIHO 00-
IPYHTOBAaHMUMM.

3a pesyApTaTamu IIPOBEACHOTO CYAOBO-€KCIIEPTHOTO AOCAIASKEHHS 3POOACHO BUCHOBKM
IIpO Te, IO

1) Iaest, Tema Ta 3MicT TBOPIB [103MBaYa Ta BIAIIOBIAAYA € 3aTaABHOBIAOMMUMIA.

2) Tsip nosmsaya Ta TBIp BIAIOBIAAYA MAIOTH Pi3HY HOCAIAOBHICTD PO3TAILYBAHHS Te-
MaTUIHUX PO3AIAIB/IHAPO3AIAIB, @ TAKOXK 1X iHpOpManinHy HarosHeHicTh. Oxpemi pos-
ALATL/TIIAPO3AIAT TBOPY BIATIOBiAAYA BIACYTHI y TBOPI 1103mBada, 1 HaBnaku. TBip mosmusaga
€ B1ABII CTPYKTYPOBAHMM 1 ITOCAIAOBHWM Y POSKPUTTI OOPAHMK TUM, HI>K TBIpP BIAIIOBiAAYA.
3asHaYeHe CBIAUMTD ITPO BIACYTHICTD BIATBOPEHHSI BHYTPIIIHBOI pOPMU TBOPY BIAIIOBIAATA
y TBOpI I103MBAYA.

3) Texcrn TBOpPIB 1M03MBaYa 1 BiAIIOBiAAYA HE IACHTMYHI, BUKAAACH] Y PI3HIN aBTOPCHKIN
MaHepl, 1, SIK HACAIAOK, MAIOTh Pi3HY pOPMY CBOTO 30BHIIITHBOTO BUpaskeHH:. OT3Ke, y TBO-
Pl o3MBaya He BIATBOPEHO 30BHIIIHIO GOPMY TBOPY BIAIIOBIAAYA.

4) IarocTpanil y TBOpax 1103mBada Ta BIAIIOBIAQYA € TAKMMI, IJO TICHO Ta HEPO3PUBHO, 32
CMVICAOM, ITOB’I3aHI 31 3MICTOM KOKHOTO TBOPY BiatIoBiaHO. [Tpn oMy xysoskes popma
BUPASKEHHS BIATIOBIAHMX 1AIOCTPALII ¥ TBOPAX — pi3Ha.

5) TBip mo3mBaua He € TAKMM, IJO ITPEACTABASIE COBOIO TIOBHE 260 9aCTKOBE BiATBOPEHHST
TEKCTY Ta 1AIOCTpaLiii 3 TBOPY BIAIIOBiAAYA 32 GOPMOIO BUPASKEHH L.

3pobaeHi 3a pe3yAbTaTAMM IIPOBEACHHS CYAOBOI €KCIICPTMU3M BUCHOBKM BPaXOBaHi Cy-
AOM IIPY IIPUMAHSATTI PIIIIEHHS IJOAO 3aAOBOACHHSI IIO30BHMX BUMOT.

BucaoBOK
[IuraHHS TBOPYICTH Ta OPUTIHAABHOCTI B aBTOPCHKOMY IIPaBl HE BTPAdae CBOEI aKTy-
aapHOCTL. Harenep mpasosacTocoBHa mpakTnKka B YKpaIHi IPYHTYETHCS HA EBPOIEVCHKMUX
IAXOAAX IJOAO BCTAHOBACHHSI IIPUTAMAHHOCTI TBOPY 03HAKM (KPUTEPIIO) OPUITHAALHOC-
T1, IJO 3MIIye aKLEHT IIPU XapaKTePUCTULI AIIAPHOCTI aBTOpA 31 CTBOPEHH: TBOPY BIA
O3HAKM TBOPYOCTI AO O3HAKU 1HAMBIAYaAbHOCTL. Ha >Kkaap, 1J1 HOBaLil B AOCTATHIN Mipl He
BiAA3EPKAACHI ¥ METOAMKAX IIPOBEACHHS CYAOBUX KCIIEPTH3, IJO HA IPAKTHUILI 3aAMIIIAE
IIOA€ AASI TAK 3BAHOTO MAHEBPY Y GOPMYAIOBAHHI MUTAHb HA BUPIIICHHS eKCIePTMU3N, Ma-
HIIYAIOBAHHS METOAOAOTIEIO AOCAIASKE@HH 1, IO CYTI, yCKAGAHIOE POOOTY CYAOBOTO €KCIIep-
Ta. Hammpuxaaa, iCHYIOTb He ITOOAMHOKI BUIIAAKM ITIAPAXYHKY €KCIIEPTOM KIABKOCTI TBOP-
YUX pilIeHb, AOBEACHHsI 200 CrpocTyBaHHs IXHbOI (KOHKPETHOT ) HasIBHOCTI, 1JO, 110 CYTi,
He Ma€ BU3HAYAABHOTO 3HAYCHHSI HA BCTAHOBACHHS ICTMHM B XOAI CYAOBUX PO3TASIAIB, aAe
BUKOPUCTOBYETHCSI CTOPOHAMM B MAHIIYAATUBHUX LIAGIX. Bee e Mae HeraTWBHWMV BIIAUB
HA ITPAaBO3aCTOCOBHY IIPAKTUKY Y BUPIIICHH] CIIOPIB IJOAO IIOPYLICHHS IIPaB.
OTsKe, METOAUKIM IIPOBEACHHSI CYAOBUX €KCIIEPTM3 Y cpepl aBTOPCHKOTO Ipa-
Ba OTPEBYIOTH CBOTO YAOCKOHAACHHS, SIKEe ITOBMHHO 0a3yBaTmch Ha BcebIUHOMY aHAAi3i
IIPaBO3aCTOCOBHOI Ta CYAOBO-€KCIIEPTHOI IIPAKTUK B KOHTEKCTI CY4aCHOI AOKTPUHM aB-
TOPCBHKO-ITPAaBOBOI OXOPOHMU. [loTpebye meperasAy mepeaik muTaHb, SKi CTABASITHCS Ha
CYYaCHMM HAYKOBO-METOAMIHMUM Ta METOAOAOTTIHMM ITIAXOAAM, & TAKOXK UiTKE BU3HAYCH-
HJI B3aEMO3B’SI3KY «IIMTAHHA — eKCIIEPTHA 3aA29a» B 3AA€SKHOCTI BIA IIPEAMETY CIIOPY.
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The new copyright law adopted in January 2023 introduced many novelties, sometimes
unexpected, in particular with regard to creativity and originality in copyright. At present, both
in European and domestic legal traditions, a result of an author’s creative activity is eligible for
protection provided that it reflects the author’s individuality. This indicates a shift in emphasis,
when determining whether a work possesses the characteristics of a copyrightable subject matter,
from the criterion of creativity to that of individuality. This, in turn, creates grounds for the parties
in copyright disputes to quantify and identify specific creative solutions, as well as to prove or
refute their actual existence, for example, through forensic examinations. The aim of this article
is to analyse the approaches applied in forensic expert practice to determine whether a work
meets the requirement of originality in the context of recognising it as a copyrightable work, as
well as to establish the use of protected elements of a work in the creation of other works. The
concepts of creativity and originality in copyright law are examined through the lens of forensic
expert examination. Scientific, methodological, and methodological approaches used in forensic
examinations in the field of copyright are explained with regard to determining whether a work
possesses the characteristic (criterion) of originality. It is recommended that the methodologies
for conducting forensic examinations in the field of copyright be further improved on the basis
of a comprehensive analysis of law-enforcement and forensic expert practice in the context of the
contemporary doctrine of copyright protection. It is also proposed to review the list of questions
submitted for resolution in forensic examinations in the field of copyright and to determine
the relationship between the content of such questions and the issues that must necessarily be
examined in addressing particular expert tasks, depending on the subject matter of the dispute.
The results and recommendations presented in this study are aimed at improving the professional
activity of forensic experts.
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MPUEAHAHHS YKPATHI AO €BPOITEMCHKOT TTATEHTHOT
KOHBEHLIIT K TIEPEAYMOBA IHTETPALITT AO YHITAPHOI
CUCTEMM TTATEHTHOT OXOPOHM B €C

AnoTarrisa

V crarTi 3A171CHEHO KOMIIAEKCHMIA aHAAL3 IHCTUTYLIMHO-IIPABOBUX ACIIEKTIB IIPUEAHAHH YKpai-
HI A0 €Bporericbkol mareHTHOI kouseHuil (EI1K) sk crpareriqsoro Ta iHCTUTYLIHO HeobXiAHOTO
€TaIry iHTerpail Aep>KaBu AO YHITAPHOT CUCTEMM IATEHTHO1 0XOpoHwn B E€Bpornericskomy Corosi. Ao-
CAIAYKEHHSI BUXOAMUTD 33 MESKI TPAAMIIIMHOTO IAXOAY, 3TIAHO 3 SIKMM daeHCTBO B E€TTK posrasgaaers-
cs SIK PaKyABTATUBHMIA KPOK, 1 OOIPYHTOBYE OTO SIK CTPYKTYPHY II€PEAYMOBY HOBHOL[IHHOI y4acTi
VKpalin y €BpOIENChKOMY THHOBALIIIHOMY Ta IIPaBOBOMY IrpocTopi. ITpoanaaizoBano poas €Bpo-
IIeVCHKOI IIATEHTHOI OpraHisayil Ta €BpOIeriChKOrO MATEHTHOTO BIAOMCTBA Y pOPMYBAHHI €BPOIIEVi-
CHKOI IIATEHTHOI THPPACTPYKTYPH, & TAKOIK IHCTUTYLiMHMIA 38’130K MK €TTK Ta PpyHKIIIOHYBAHHAM
VHITaPHOI CUCTEMM ATEHTHOL OXOPOHM Ta Y HipiKOBAHOTO HATEHTHOIO CYAY. Busnaveno, myo came ma
ITPOLIEAYPAX, CTAHAAPTAX €KCIIEPTU3M Ta AAMIHICTPATUBHMX IPAKTUKAX, BUpobaeHNX y meskax €T1K,
6asyeTbCs MOAAABIIIA €BOAIOLIIS TaTeHTHOTO Ipasa €C. OcobAnBy yBary mpuAiA€HO KOHIICIIIT iHiIia-
TUBHOT €BPOIHTerpalil y cdepi IHTeAEKTYaABHOT BAACHOCTI, IJO IIepeabadae AOOPOBIABHE 1 ITPOAKTIB-
He HabAM>KEHHSI HAITIOHAABHOTO 3aKOHOAABCTBA TA ITHCTUTYLIM AO €BPOIIEVICHKMX CTAHAAPTIB HABITh 32
BIACYTHOCTI ITPSIMOTO 3000B’S13aHHS B MeyKaX YTOAM IIPO acowiamio. Y IIboMY KOHTEKCTI IIPUEAHAHH
A0 ETTK posraspaeThes SIK eACMEHT 3MEHIIICHHS PEIYAITOPHOTO PO3PUBY MK YKpaTiHoo ta €C, mia-
BUIJEHH: ITPABOBOI BU3HAYEHOCTI AAS THBECTOPIB 1 OPMYBAHHS AOBIPM AO HALJIOHAABHOI ITATEHTHO1
cuctemn. Y CTaTTi TAKOSK OOIPYHTOBAHO HEOOXIAHICT POPMYBAHHS KEPOBAHOIO IATOTOBYOTO €TAITy
npueaHanns Yxpaian Ao €T1K, sxuit mae OXOIIAIOBATHM HOAITHMYHMIA, HOPMATUBHIMIA, IHCTUTYLIIMAHMI,
KaAPOBMIA, CYAOBMIA Ta €KOHOMIKO-IHHOBAL[MHNMI BUMIPH. AOBEACHO, IJO CTPATEriYHE ITAAHYBAHHI
y cdepi iHTeAEKTYaABHOT BAACHOCTI Ta po3pobaeHH Aoposkubol kapTn mpuesnanHsa Ao €I1K e karo-
YOBMMM THCTPYMEHTaMM TpaHcGOpMAaLil AEKAAPATUBHOTO €BPOIHTErPALIIIHOTO KYPCY Y HOCAIAOBHY
TTOAITVKY IIAT€HTHOI 1HTerpamil. PesyAbTaTn AOCAIASKEHHS ITATBEPASKYIOTH, IJO ITPUEAHAHHS YKpal-
H1 A0 €TTK Mae posragpaTics He K TEXHIYHWI €TaIl TAPMOHI3alil, a K IHCTUTYIHVIHA OCHOBA Mavi-
GYTHBOT yUaCTi ACP>KaBU B YHITAPHIV ITaTeHTHIN apxiTexTypi €C.

Karouo6i caoba: €6poneticoxa namenmmna Konbenuis, ynimapra cucmema namermmor 0XopoHu
6 €6poneiicoxomy Corosi, Yripixobaruit namenmmuil cyd, ébponeticoka inmezpauis, acquis €6po-
neticoxozo Cor03y.
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Beryn

€pporericbKa IHTerpamis YKpaIHu Ha Cy9aCHOMY eTaITl BUXOAUTD 32 Me3K1 GOPMaAbHO-
O BUKOHAHHSI 30008’ s13aHb, IepeabateHnx YTOAOO IIPO acorjianio MK YKPaTHOIO, 3 OA-
Hiel cToporn, Ta €Bpornericskmum Corozom, €aporericbkium CIIBTOBAPUCTBOM 3 ATOMHOL
enepril Ta IXHIMIU AeprKaBamm-IAeHaMM, 3 THIIOT croporn (aaal — Yroaa mpo acouianiro),
1 Aepaai Giapure HabyBa€e XapakTepy KOMIIACKCHOTO IIPOLECY IHCTUTYLIMHOI, IIPABOBOI Ta
€KOHOMIYHOI TpaHcopmayil. Y IboMy KOHTEKCTI cdhepa IHTeAeKTYaABHOI BAACHOCTI, 30-
Kpema IaTeHTHOI OXOPOHM, TIOCIAAE OCODAMBE MICIJe, OCKIABKM OE3IIOCePEAHPO ITOB sI3aHA
3 IHHOBALIMHWMM PO3BUTKOM, TPAHCPEPOM TEXHOAOTIM, 3aAYICHHAM IHBECTULIN Ta POPMY-
BAHHSIM KOHKYPEHTOCIIPOMOSKHOT €KOHOMIKWL.

[Torpm cyTTeBmit mporpec y HAOAMSKEHH]I HAIJIOHAABHOTO 3aKOHOAABCTBA YKPAaIHU AO
acquis €spornericroro Corosy (pani — €C) y cepi IHTeACKTYaABHOI BAACHOCTI, ACpPyKaBa
AOCI 32AMIIIAETDHCS 11032 KAIOYOBOO PETIOHAABHOIO IHCTUTYLIMIHOKO KOHCTPYKILIEIO EBPOIIETA-
CHKOTO IIATEHTHOTO [IPOCTOPY — EBPOIENCHKOIO IIATEHTHOO opranizauieio (aaal — €I10).

[Tpobaemarmka nmpuesHasss YKpaium A0 €BpOIETiChKOL TATeHTHOI KOHBEHIT (Aaal —
€T1K) TpapAMLINHO PO3rASIAAETHCSI KPish IIPU3My GOPMAABHOI BIACYTHOCTI IIPSIMOTO 30-
60B’s13aHHA AAS YKPATHM Ta MOSKAMBOCTI YKPAITHCDKMUX 3asIBHUKIB OTPUMYBATI €BPOIICTA-
CBKY ITATEHTHY OXOPOHY Oe3 uaeHcTBa Aeprkasu B €110, Takmii miaxia, Xoua 1 € KOPEeKTHUM
3 IIOTASIAY YMHHOTO IIPABOBOIO PETYAIOBAHHSI, HE BPAXOBYE CUCTEMHOTO ACPYKABHOTO BUMI-
PV IATEeHTHOI OXOPOHM Ta 11 POAl B apxXiTeKTypi iHHOBaLiHOrO mpoctopy €C.

OcobaMBOI aKTYaABHOCTI 151 ITpobAeMa HAOyBA€e B YMOBAX ITOBHOMACIITAOHOT BIAHM Ta
IIOBOEHHOTO BIAHOBAGHHS YKPalHW, KOAM AOCTYII AO €PeKTMBHMX MEXaHI3MIB OXOPOHM
TEXHOAOTI, IIPABOBA BU3HAYEHICTD AASI ITHBECTOPIB Ta 1HTErpawis y BHyTpinIHIN puHOK €C
CTAIOTh KPUTUYHO BaSKAMBUMM YMHHUKAMM CTIVIKOTO PO3BUTKY.

[Tpobaemn OXOpPOHWM 1 3aXWUCTY ITPaB IHTEACKTYAABHOI BAACHOCTI Ta, 30Kpema, HabAm-
skeHHS Ypalan A0 €C y 3a3HaueHin chepi AOCAIASKYBAAM TaKi 3apyOLKHI Ta BITUMIHI-
ui BueHl: [ O. Auapomgyxk, C. O. I'notos, P. €. Ennan, 1O, B. Kamniga, M. 1O. I'Toroyskmi,
A. A. Tapacenxo, M. Ficsor, R. Hilty, H. Ullrich, A. Plomer, W. Pors, B. Pottelsberghe,
R. Romandini, J. Schovsbo, M. Stierle, J. Weiler ta inur. Bopnouyac 3Hauno meHmte ysa-
M IIPUAIASETBCS TpULiabHO aHaaizy €T1K sx iHcTpymeHTy perioHasbHOI iHTerpamil Ta 11
oAl y popmyBaHHI YHITAPHOI CUCTEMU ITaTeHTHO1 oxopouu B €C.

[ToyaTOK QYHKIIOHYBAHHS VHITAPHOI cHcTeMM IaTeHTHOI oxopoun B €C Ta VHidiko-
BAHOTO MATEHTHOTO CYAY ¥ 2023 pori 3yMOBAIOIOTH HEOOXIAHICTD IEPEOCMUCACHHS POAIL
€T1K y eBpoinTerpayiniHin cTpaTerii Aep>KaB-KaHAUAATIB.

Memoro 1ji€l cTaTTi € KOMIIAeKCHMI aHaAl3 TpueAHanHs Ykpalan Ao €T1K sk crpareriy-
HOTO ITIATOTOBYOTO €TAITy AO YYaCTI ACPSKaBM B YHITAPHIN CHCTeMI ITaTeHTHOI oxoponwu B €C.

1. InifiaTBHAa eBpoiHTerpayis y cdepi maTeHTHOro Impasa

€pporericbka iHTerpayis YKpalHu ACAQAl MEHIIIE 3BOAUTBC A0 GpOPMAABHOTO BUKO-
HaHHs1 3000B’513aHb 32 YTOAOIO PO acoyiaiiio! 1 Aeaani GiAbliie IEPETBOPIOETHCS HA TECT
CIIPOMOSKHOCTI ACP>KaBM ALITH IIPOAKTUBHO Ta iHimiaTusHO. Cdepa IHTeAeKTyaAbHOT BAAC-
HOCTI Ta IIATEHTHOI OXOPOHM, 30KPEeMa, € ITOKA30BOIO Y IbOMY ceHcl. 30608 13anHs YKpa-

1 Yroaa npo acoujaLito Mix YKpaiHot, 3 OAHIET CTOPOHK, Ta EBponeicbknm Coto3om, EBponeit-
CbKMM CMiBTOBapPUCTBOM 3 aTOMHOI €Heprii i IXHIMKU AepXaBaMU-YNeHaMK, 3 iHLIOI CTOPOHU BiA
27.06.2014. OdiuinHmm BicHMK YkpaiHu. 2014. Ne 75
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THM 33 HaNPSIMOM «[HTeAeKTyaAbHA BAACHICTH» mepepbadeni ['aaBoro 9 «IHTeAekTyasbHA
BaacHicTp» Po3aiay IV «Toprisas 1 muTaHm:, OB’ s13aH1 3 TOPriBACIO» YTOAM ITPO acOLaLiio.
3a HAIJIOHAABHOIO OLIHKOIO, 30008’s13aHHsI ¥ cdepl IHTEACKTyaABHOI BAACHOCT] BUKOHAHI
Ha 98 %2 ITonpu BUCOKMI piBeHb HAGAMIKEHHS 3aKOHOAABCTBA YKpaiHu A0 acquis €C
y cdepl IHTEeAEKTYaABHOI BAACHOCTI, YKpalHa AOCI 32AMIIAETHCS 11032 KAIOYOBOIO PErio-
HAABHOIO 1HCTUTYLIMHOIO KOHCTPYKUIEIO — EBPOIENCHKOIO ITATEHTHOIO OPraHi3ali€lo
(pani — €T10).

CporopHi, 0cOGAMBO B YMOBAx BIVIHM Ta IIOBOEHHOTO BIAHOBACHHS, IIMTAHHA AOCTYILY
AO crucTemn ePeKTUBHOI CUCTEMM HATEHTHOI OXOPOHM, TpaHCPEPy TEXHOAOTIN 1 3aAydeH-
Hs1 1HBeCTNMIIY HAOYBAIOTh KPUTHUIHOTO 3HAYCHHS AAT YKpaTHu. Tosk mpueasnanss Ao €s-
pomnerichkol narentHol xouseHuil (€T1K)’> mae posrasaarucs He sk GakyAbTATHUBHMIA
€ACMEHT EBPOIHTEIPALiiHOrO HAOAVDKEHHS, a SIK OOOBSI3KOBMIL CTPYKTYPHWUI KPOK AO
MOAEPHI3aILil AeprKaBy Ta IHHOBALJIMHOT eKOHOMIKM. [ [iAXiA, 3aCHOBaHMI HA AGKAAPALIIAX
Ta PparmMeHTapHMUX pedopmax, BUIEPIIAB CBili MOTeHLiaA. TOMY KPUTUIHO HEOOXIAHMM
€ mepexia A0 GOpMYBAHHS IArOTOBYOrO eramy npuepsHanss Ao €I1K i3 BusHaueHHIM
KOHKPETHWUX IHCTUTYLINMHNX, HOPMATUBHMUX 1 MOAITMYHMX KPOKIB, IJO € 30KpeMa eTallom
HOAAABIIOT 1HTerpanil YKpalHu A0 VHITAPHOI CUCTeMM ITaTeHTHOI oxoporu B €C.

Bumora A0 VKpaluu IJOAO IIPMBEACHHS 3aKOHOAABCTBA y Cdepl ITaTeHTHOI OXOPOHWU
V BIAITOBIAHICTD A0 mpasa €C € A0BoAl HIMpOKOIo. ba Oiabliie, cdpepa maTeHTHOI OXOPOHNU
€ AOBOAI HEOAHOPIAHOIO Ta MA€ IIBUAKI TEMITM PO3BUTKY. YTOAa IIPO acoialjito 6e3ymos-
HO BMMArae IIeBHOTO CTYIICH: HAOAMIKeHHS 3aKOHOAABCTBA YKpalHn A0 acquis €C. Brim,
V AOAATKAX AO YTOAM IIPO aCOLIALiI0 BIACYTHINM BUYEPITHMI ITepeaik akTis €C, A0 SIKMX mae
3AIVICHIOBATICS HAOAMSKEHHSI YKPATHCHKOTO 3aKOHOAABCTBA § Litt chepi.

[Joao mpobaemarmkn HabamwkenHa K. B. CmupHoBa 3a3Havae, 1o IpobAeMOIO IMIIAe-
MeHTalil YTOAM IIPO acoLialiio € Te, IJO IIPAaBOTBOPYA ALSIABHICTh OPTaHIB ACPKAaBHOL BAA-
AV TTOBMHHA BPAaXOBYBaTIU AMHAMIUHI 3mian ¥ mrpasi €C, Ao stkoro YkpaiHa HabamsKae CBOE
3aKOHOAABCTBO. HeobxiAHO po3BMBATI MOSKAMBICTD BKAIOYCHHST HOBUX AMHAMIYHUX HOPM
npasa €C A0 AOAATKIB A0 YTOAM IIASIXOM IIPUIAHSITTSI TTOITPABOK™.

Bapro BpaxosyBaTw, 1o mmicas BCTyIy aepskaBu A0 €C acquis €C 1mjop0 OXOpOoHN 1H-
TEACKTYAABHOI BAACHOCTI aBTOMATMYHO IOLIMPIOBATUME AlI0 Ha YKpainy. Tomy mpoyec
HaOAMSKEHHsI 3aKOHOAABCTBA YKpaTHM A0 3aKOHOAaBcTBa €C y cdepl maTeHTHOI OXOPo-
HIM Ma€ XapaKTePU3yBaTUCs 1HINIATUBHUM XapaKTePOM 31 CTOPOHM AePsKaBU-KaHAMAATA.
VxpaiHa MOsKe 3AIVICHIOBATY TaK 3BaHE AOOPOBIABHE HAOAVMIKEHHT, Gepydn 3aKOHOAABCTBO

€C 3a B3ipelb AAsT PO3POBKIM BAACHOTO 3aKOHOAABCTBA .

2 NMynbc Yroaun. URL: https://pulse.kmu.gov.ua/ (aAata 3BepHeHHS: 28.12.2025)
3 European Patent Convention. 1973. 17th edition / November 2020 URL: https://www.epo.
org/en/legal/epc (paTa 3BepHeHHSA: 28.12.2025)

4 Smyrnova K., Sviatun O. EU-Ukraine Association Agreement Implementation Coordination
Mechanism. Actual Problems Of International Relations. Vol 1. No 142. 2020. C. 50-61. URL:
http://apir.iir.edu.ua/index.php/apmv/article/view/3738 (pata 3BepHeHHsA: 10.02.2026).

5 CnecuBueBa O. O. MpaBoBe peryAtoBaHHS YHITapHOI NaTeHTHOT 0XOpoHM B EBponelicbkomy Co-
t03i : AMC. Hau,. topma. yH-T im. fipocraBa Myaporo, M-Bo OCBITH i Hayku YkpaiHu. Xapkis, 2023.
246 c.
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[minfiaTmBHA 1HTErpawis, X04 1 KOPEAIOE 3 AOKTPUHOIO AOOPOBIABHOI rapmOHisauil,
€ IIUPIIMM HOHSTTSIM.

VY Bumaaxy AOGPOBIABHOI TapMOHI3anil HAIJIOHAABHOTO 3aKOHOAABCTBA TPETIX KpalH
3 mpaBom €C TpeTi KpalHM IMIIAEMEHTYIOTh AEIKI eAEMEHTH ‘‘dacquis communautaire”
B 0OMiH Ha TOGYAOBY GIABII CITPUSITAMBUX TOAITUIHMX Ta EKOHOMIYHMX BigHOCHH 3 €CC.

Busnaueno, 1mo pucamm AOOPOBIABHOI TapMOHI3aWil € BIACYTHICTH KOHKPETHUX 30-
6oB’s13aHb CTOPIH Y IIeBHIN cpepl, & TAKOJK OAHOCTOPOHHICTD AISIAPHOCTI YKpalHu B rap-
MOHI3aIIT CBOIO 3aKOHOAABCTBA 3 IIPaBOM €BPOCOro3y (32 BIACYTHOCTI IIOTOASKEHHS 3 €B-
POLEMCHKMMNM IHTErPALiFIHMMI Opraizarismm)’.

MoskHa mpesromyBaTti, 1O AKIJO AOOPOBIABHA TapPMOHI3AL[ OOMESKYETHCS AAAIITALI-
€10 HAIJIOHAABHOTO 3aKOHOAABCTBA AO HOpMaTUBHMX akTis €C, To 1HIIaTUBHA IHTETPaLis
nepepbadae akTUBHE BKAIOUCHHS ACPKABU AO IHCTUTYLITIHOTO CEPEAOBMUINA 3araABHOIO
€BPOIIENCHKOrO IIPABOBOIO Ta IHCTUTYLIMHOIO IIPOCTOPY (HAIIPUKAAA, Y€PE3 IACHCTBO
B €10, YHipiKoBaHOMY ITATEHTHOMY CYAL).

O. B. Karrija 3a3Hauns, 1jo xapaxtepHoto aast €C € icTOTHA AMHAMIKA ITOAITHKN § chepl
IHTeAeKTYaABHOI BAACHOCTL [ TnTanna npiopureris €C Ha cyyacHOMY ertami y cepl iHTe-
ACKTYaABHOI BAACHOCTI Ta 3MiH B 3aKOHOAABCTBI €C € BasKAMBUMM AAST YKPATHM, BPAXOBY-
10oun pittenHs Paan €C Bip 23 gepsrs 2022 p. mjoA0 HapaHHS YKpaTHI CTATyCy KAaHAMAATA
Ha yaeHcTBO B €C3. YKpaTHChKI KepiBHI OCAAOBI 0cO6M BIIPABi CAMOCTIHO BUPILIYBATH,
9y B3ATM 32 OCHOBY 3aKOHOAaBYl akTn €C miakoMm, un gacTkoBo. Ocoba, 1o mepesipse
BIATIOBIAHICTb, IIOBMHHA ITAM ITATI IIPO MOSKAMUBICTB 3po0OMUTH biAbINe, HIXK Bmarae Yroaa
po acouiayio’.

3a BIACYTHOCTI KOHKPETHO BU3HAYCHUX HOPMATUBHO-IIPABOBMUX aKTIB B YTOAL ITPO aco-
yiaiio Ta AOAATKAX AO Hel, came YKpaiHa, sika HabyAa CTATYCY KAaHAMAATA HA YACHCTBO
B €C 23 uepsua 2022 poxy, € 3aliKaBACHOIO CTOPOHOIO, SIKA MA€ PO3POOUTH MeXaHI3M
Ta IHILI0BATH ITPOLjec HAOAVMSKEHHS HALJIOHAABHOTO 3aKOHOAABCTBA AO 3aKOHOAaBCTBA €C
y cdpepl MaTeHTHOT OXOPOHW Ta HAOAMIKEHHS AO VHITAPHOI CUCTEMWM HTATEHTHOTO 3aXUCTY
B €EC.

VY oMy KOHTEKCTI OCOOABOTO 3HAYCHHS HAOYBAE IUTAHHS IPUEAHAHHS YKPAIHNU AO
€TIK. Xoua €I1K He € akTom npasa €sporericbkoro Corosy 1 popmMasbHO He BXOAUTD AO
acquis €C, ygactp y €I1K po3raspaeTsbes K BaSKAMBUI €AEMEHT 1HTerpayil YKpalHu A0

8 TMetpos P. A. TpaHcnosuuia “acquis” €sponeicbkoro Coto3y y NpaBoBi CUCTEMU TPETIX KpaiH:
MoHorpadia / P.A. lMeTpoB. - Kuig: IcTnHa, 2012. - 384 c.

7 MypasitoB B., Mywak H. TapmMoHi3aLia 3akoHoaaBCTBa YkpaiHu 3 npaBom EBponeiicbkoro Co-
103y B pamMkax Yroau npo acoujauito Mix YkpaiHoto Ta €C. Biue. 2013. Ne 8. C. 12-18. URL:
http://nbuv.gov.ua/UJRN/viche_2013_8_6

8 Kaniua 0. B. CyuacHi TeHAEHLji PO3BUTKY NpaBa iHTEAEKTYaAbHOI BAACHOCTI B EBPOMENCHKO-
My COO3i B KOHTEKCTI iHTerpaLii Ykpainu Ta €C. Teopia i npakT1ka iHTEAEKTyaAbHOI BAQCHOCTI.
Bun. 5. 2022. C. 5-17. URL: http://uran.inprojournal.org/article/view/270779 (paTa 3Bep-
HeHHA:03.01.2026)

° MeTOAOAOriS NMepPEeBIPKMU BIAMOBIAHOCTI 3aKoHOAABCTBY €C i CKAapaHHS TabAulb BIAMOBIA-
HOCTI. URL: https://eu-ua.kmu.gov.ua/sites/default/files/imce/metodologiya-perevirki-

vidpovidnosti-zakonodavstvu-yes-i-skladannya-tablic-vidpovidnosti-a4u.pdf (aata 3BepHeHHS:
03.01.2026)
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€BpOIeichKOl (PErioHAABHOT) CUCTEMI OXOPOHM IIATEHTHMX 11paB. BoAHOUYAC IpreAHaH s
Vxpainn oo €ITK mae posraspaTics He AMIIe SIK CAMOCTINHA METa, aAe 7, Y IePCIIeKTUBI
yaeHeTBa YKpalun B €C, sIK CTpaTeriaHmi IMATOTOBYMI €Tall YIaCTl B YHITAPHIN CUCTEMI
[IATeHTHOI O0XOPoHNU B €Bpornericsromy Corosl.

VuitapHa cucTema, sAka modasa GyHkuionysat y 2023 poui Ta IPYHTYETHCS HA MeXa-
HI3MI IIOCMAEHOI CIIBIpali MK AepskaBamu-yaeHamiu €C, ITHCTUTYLINHO Ta IIPOLEAYP-
HO crmpaeTbsest 30kpema Ha €10 ta nmososkenns €I1K. CraHOBACHHS cCTEMM TTOCTAAO
CKAAAHVM 3aBAAHHSIM AASL AepykaB-uaeHiB €C B KOHTEKCT] PErioHaAbHO1 iHTerpamil. Ak-
TnBHe posmmperHs €C Ta HEOOXIAHICTD IOIIYKY KOMIIPOMICHNUX PILIEHb MIK yce 6iab-
IIIOIO KIABKICTIO CYO'€KTIB ITOTPebyBAAO 3aCTOCYBAHHS AIEBOTO MEXaHI3MY CIIIBPOOITHM-
UTBA, SIKMM CTaB MeXaHI3M IocuAeHOI criBrpainil. [leBHa KiapkicTs Aepskas-uaeHiB €C,
ITICASL TPUBAAMX CITPOD BIAHAVITY CITIABHE PIIIEHHS IJOAO CTAHOBACHHS YHITAPHOL CUCTEMMU
naTeHTHOI OXOpoHM B €C, BUCAOBMAQ TOTOBHICTD B3aEMOALATH MIK coboro. 10 Gepesrs
2011 poxky Pimennsam Paan €C 2011,/167/€C° Gyao aBTOPU30BAHO 3aCTOCYBAHHS Me-
XaHI3My ITOCMACHOL CIIBIpalll ¥ cpepl CTAHOBACHHSI YHITAPHOI CUCTEMM IIATEHTHOI OXO-
POHNM. 3aCTOCYBaHHA MEXaHI3MY V Ll cdepl CTAAO MOSKAMBUM, OCKIABKIM OYAO BUKOHAHO
BCl HEOOXIAHI YMOBW, BCTAHOBACHI YCTAHOBYMMI AOTOBOPAMIA: PETYAIOBAHHS BIAHOCWH
y cdepl IHTeAEKTYaAbHOI BAACHOCTI BIAHOCUTBCS AO QYHKIJIOHYBAHHS BHYTPIIIHHOIO PUH-
Ky €C, a omsKe, BiamoBiAHO A0 cT. 4 ADEC, € cdheporo criapHmx noBHoBasKeHs COMO3Y Ta
AeprkaB-uaeHiB €C, 3aCTOCYBAHHSI MEXaHI3MY THIIIOBAAO ABAHAALISITH AeprKaB-uaeHIB €C
(B TOTL 9AC SIK YMOBOIO € 3aAVICHHSI AO YIACTI IJOHAMIMEHIIIE ACB’sITI AeprkaB-uaeHiB €C),
He OYAO CITPUYMHEHO IIKOAN (YHKIIOHYBAHHIO €AMHOTO BHYTPIIIIHBOTO PUHKY, EKOHOMIY-
HIVM Ta COLIaABHIN €AHOCTI BCIX AeprKas-duaeHiB €C, 3aIIPOBAASKEHHS MEXaHI3MY He IIpU-
3BEAO AO CTBOPEHHS AMCKPUMIHAIIT Ta OOMESKeHb ¥ TOPriBAl MK HUMM 200 IOPYIIEHH
yMOBI KOHKYpeHuil B €C

3 anaaisy Peraamenty 1257,/2012 €pporneiichkoro [Tapaamenty Ta Paan Bia 17 rpya-
us1 2012 poky 1mpo iMIIAeMEeHTALIIO IIOCUACHOI CITiBIIpali y cdepi CTAHOBACHHS YHITAPHOL
CHUCTEMI TIATEHTHOT OXOPOHM'? MOSKHA AIMTM BUCHOBKY IIPO T€, IO €BPOIEMCHKIIL Ma-
TEHT 3 YHITapHUM ePEKTOM — 1je EBPOIICTACHKMI ITATEHT, SIKMI BUAAETHCS €BPOIEMCHKIUM
IIATEHTHMM BIAOMCTBOM BIATIOBIAHO AO 1IpaBma Ta mpoyeAypu €I1K ta sxmii, micas vioro
BUAQYI, 32 3AIIMTOM IIATEHTOBAACHMKA HAAIASETHCS VHITADHUM ePEeKTOM, SIKII PO3IIOBCIO-
ASKYETBCS HA TEPUTOPIIO THUX ACPSKaB-YACHIB, IJO OE€PYTh Y4aCTh ¥ MEXaHI3MI ITOCUACHOL
cmiBIrpayl. €BpPOIeChKMiL TATEHT 3 YHITAPHUM ePeKTOM HAAAE OXOPOHY B ACPsKaBax-dAe-
Hax €C, gKi 6epyTh yIACTb V IIOCMACHIN CIBIpani, a OOCSr IpaB, sSIKi HAAAIOTHCS LM

10 Council Decision 2011/167/EU of 10 March 2011 authorising enhanced cooperation in
the area of the creation of unitary patent protection. URL: https://eur-lex.europa.eu/eli/
dec/2011/167/0j/eng (paTa 3BepHeHHA: 03.01.2026)

11 CnecwBueBa O. O. [paBoBe peryAtoBaHHs YHITapHOI NaTeHTHOI OXOPOHU B EBponelicbkomy Co-
t03i : AMc. Hau. topua. yH-T iM. fpocraBa Myaporo, M-Bo 0CBiTH i HaykK YKpaiHu. Xapkis, 2023.
246 c.

12 Regulation Ne 1257/2012 of the European Parliament and the Council of 17 December 2012
implementing enhanced cooperation in the area of the creation of unitary patent protection.
URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:361:0001:0008:en
:PDF (paTa 3BepHeHHA: 20.01.2026).
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IIATEHTOM, TI0T0 OOMESKEHHSI Ta AOCTYITHI 3aCO0W IIPaBOBOTO 3aXUCTY € OAHAKOBUMM AAST
BCIX ACP>KAB-YIACHUIIb.

LIst cucTema 3a CBOEIO IIPUPOAOIO € YHIKAABHMM aABTEPHATUBHMUM 1THCTPYMEHTOM II1a-
TEeHTHO1 oXopoHn B €C, SIKMM Ma€e 3MOTY KOPUCTYBATUCS BUHAXIAHUK AASI OXOPOHM 1 3a-
XIMCTY CBOIX mpas Ta iHTepecis. PakTndHO, cuctema yBibpasa B cebe AOCBIA CTAHOBACHHS
HALJIOHAABHMX Ta PEriOHAABHMX NATEHTHWUX CUCTEM 1 MAE ITOCTATH ITPUKAGAOM BAAAOTO
MIOEAHAHHST TXHIX mepesar. HabanskeHHs HaliOHAABHOI IIATEHTHOL CucTeMm YKpalHU AO
craspapTis ETTK cTBoproe HEOOXIAHI IIEPEAYMOBI AAST ITIOAAABIIIOL IHTETPALIT AO 1JHOTO HO-
BOro GOpPMATy OXOPOHM MATEHTHUX IIPaB.

Taxkmm amMHOM, CYIaCHMVL €Tall €BPOIETICHKO] 1HTerpayil YKpainu y chepli HaTeHTHOTO
IIpaBa XapaKTePU3YETHCS IIEPEXOAOM BiA MOAEAl POPMAABHOTO BUKOHAHHS 3000B’s13aHb
AO MOAEAI 1HIIJIATMBHOTO, IPOAKTUBHOTO HAOAVMSKEHHS AO IIPABOBUX T 1HCTUTYLIMHMUX
crapapris €C. YV gpomy KoHTeKcTi mpreaHaHus Ao €I1K mocrae He sK i30ApOBaHMM
KPOK, a SIK AOTTYHWMI €AGMEHT 1HIIaTMBHOI €BPOIHTErPALIFHOI HOAITUKM, CIIPSIMOBAHOL
Ha 3MEHIIEHHSI PEIYASITOPHOTO PO3PUBY MUK YKpaiHoro Ta €C, IABUIEHHS IIPABOBOI Bi-
3HAYEHOCTI AAS THBECTOPIB 1 pOPMYBAHHS IHCTUTYLIMHOL TOTOBHOCTI AO GYHKIIIOHYBAHHS
B YMOBAX YHITAPHOI CUCTEMM ITaTeHTHOT oxoponu B €C.

2. Vuacrs y €I1K ax iHcTuTyUiiHa yMOBa iHTEerpayii AepskaBu A0 YHITapHOL
CHUCTEeMH ITATEeHTHOI oxopoHu B €C

AKTWMBHWI ITpoLJec PO3BUTKY HAYKM 1 TEXHIKM Ta BUXiA BMHAXOAIB 32 MESKI OAHIET Aep-
SKaBU IACMAMATA TEHACHIIIIO AO VHI(IKAIIT 3aKOHOAABCTBA. €BPOIEICHKI ACPIKABU [TOYAAU
CITIBIIPALIOBATI MISK COOOO B HAITPSIMI TapMOHI3aLlil MATEHTHOTO 3aKOHOAABCTBA Ta CUC-
TeM IIATEHTHOI OXOPOHM, 30Kpema.

Ha €ppomericbkomy KOHTMHEHTI ATeHTHOIO OPraHisali€lo, IKa 00’eAHye MK cOOOIO
HarOIABIITY KIABKICTh ACP>KaB, € €BpOIelicbKa MaTeHTHA OPraHisais, CTBOPEHA BHACAL-
AOK IAIMCcaHHS €BPOIENCHKOI MAaTeHTHOI KOHBeHUil. Harapaemo, 1mjo ms perionaspHa
cuCTemMa IATEHTHOI OXOPOHM € AABTEPHATMBOIO IIOPSIA 3 HALJIOHAABHMMM CHUCTEMAMN,
SIKOIO MOYKE CKOPUCTATIUCS BUHAXIAHUK AASL OXOPOHWM CBOLX IIpaB. €BpoIericbKa maTeHTHA
KOHBeHIis1 Oyaa miammcana B Mionxeni 5 sxosrast 1973 poxy (Habpasa ununocti 8 1977
poui) 1 3arrpoBaAMAd EAVHY LEHTPAAI30BAHY IIPOLEAYPY HAAAHHS IIATEHTHOI OXOPOHM Ha
Teputopil AeprkaB-yuacHnb C€ITK. BopHOUAC Alsl €BPOIIETICHKOrO IIaTeHTa MOSKE IIOIIN-
proBaTHCs 1 Ha Aep>KaBy, Kl He € cTopoHamn KoHBeHIIT, 30Kkpema IIASIXOM MeXaHI3MIB
posimperns abo BaAlAaLil, IO IPYHTYIOTHCS HA CIELIAAbHUX MIKHAPOAHMX AOMOBACHO-
crax 3 €T10.

€sponericoke nareHTHe BiAoMcTBO (Aaal — €T1B), sike € aAMiHICTPATUBHUM OPraHoM
€T10, HIOMTO BUKOHYE POAD HALJIOHAABHMX ITATEHTHMUX BIAOMCTB AAST BCIX A€P3KAB, SIKI ITA-
mcaan €K, Moskra roBopmTi IIpo Te, 1o Aepskasu Aeaerysasn €I1B ¢yukio 3 Bupadi
mareHra'’.

Y KOHTEKCTI JbOTO AOCAIAYKEHHS BapTO HAroaocuTw, 1o €110 e perioraabHMM 00’eA-
HaHHAM, a cama €I1K — creniaapamm porosopom y posymirdi cT. 19 Iapusprol KoHBeH-
1Ji1 ITPO OXOPOHY ITPOMHUCAOBOI BAACHOCTI 1883 POKy Ta perioHaABHMM ITATEHTHUM AOTOBO-
pom y posyminni 11 1 cr. 45 Aoroopy npo narenThy koonepanio 1970 poxy. Bianosipgao

13 Brinkhof J. Internationalisation of Patent Law, Transborder Injunctions and Summary
Proceedings in the Netherlands. Université Robert Schumann. Strasbourg. 1995. P. 11.
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Ao crarti 19 Tlapmaprol KOHBEHIII IIPO OXOPOHY IIPOMMCAOBOI BaacHOCTI 1883 poky,
kpaian Coro3y (Coros 3 0XOPOHU IIPOMUCAOBOI BAACHOCTI) 3aAMIIAIOTH 32 COOOKO IIPABO
YKAGAATI OKPEMO MISK CODOIO CIIeiasbHI YTOAM IJOAO OXOPOHM IIPOMMCAOBOI BAACHOCT,
SIKIJO 1 yTOAM He BYAYTH CyIepednTi MOAOSKeHHIM [ Tapn3pKrol KoHBeHIiT .

3araaoM CyTHICTb EBPOIIETACHKOI CUCTEMM IIATEHTHOI OXOPOHM 3a3HadeHa B IpeamOyal
€TIK, BIATIOBIAHO AO SIKOT METOIO CUCTEMM € IIOCUACHHS CIIIBIIPALl MK AeprKaBamu €Bpo-
I 33AAS 3AXVACTY BUHAXOALB Ta IIPaB BUHAXIAHMKIB. CTAHOBACHHSI [JIET CUCTEMM BIAOYAOCS
BHACAIAOK KOOIIepalil €BPOIIEMCHKUX ACPSKAaB, IJO IIPU3BEAO AO CTBOPEHH:I AOAATKOBOL
aABTEPHATMBU OTPUMAHHS1 TATEHTHOT OXOPOHM AASL BUHAXIAHMKA'?.

BaskanBo HaroAOCHTH, 110 Pi3Hi PiBHI cuCTEM IATEHTHOI OXOPOHM (HALIOHAABHI, EBPO-
IEVICHKA, VHITAPHA) HE 3aMIHIOIOTH OAHA OAHY. BoHM BUKOHYIOTH cybcmplapray dyHKLiO,
CITIBICHYIOTh MDK COOOIO 1 HAAQIOTh BUHAXIAHMKAM AABTEPHATMBHMIL BaplaHT OXOPOHWM
CBOIX ITPAB 3aAESKHO BiA 1X MOKAMBOCTEN Ta IOTPeD.

Sk 3asnagae M. @igop (M. Ficsor), Bige-IIpesuAeHT IaTEHTHOTO BIAOMCTBA Y TOPIUHN,
CHIBICHYBaHHS — 1je AOOpe BIAOMa KOHIICIILIS, SIKA YaCTO BUKOPUCTOBYETHCSI AASI OIIACY
BIAHOCMH MI’K HAAHAIIOHAAPHUMM Ta HAJIOHAABHUMM TUTYAAMU IHTEACKTYAABHOI BAAC-
HOCTI; HIIIMMI CAOBAMM, MIJK PI3HMMM PiBHsIMM 3axmcTy. DakTHIHO, CLIIBICHYBAHHS Ma€E
IIMPOKE 3HAUCHHS], SIKE BIACMAAE HAC AO BIAHOCHMH SIK MK TUTYAAMWU 3aXWUCTY IHTEACKTY-
aAbHOT BAACHOCT] (HAJIOHAABHMIA, PETIOHAABHII, YHIBEPCAABHMIA), TAK 1 AO CIIIBBIAHOLIEH-
HSI CUCTEM IIATEHTHOI OXOPOHM SIK TAKMX (HOPMATMBHO-IIPABOBMUX AKTIB, IHCTUTYLIN), X
PETVAIOBAHHS Ta aAMIHICTPYBaHHs'.

Karouosmm € Tovi $paxT, 1o yHIPIKALsSI CTOCYETHCS BUKAIOYHO IIPOLIEAYPY OTPUMAHHS
[IATEHTHOI OXOPOHM. TOOTO CYyTHICTH EBPOIENCHKOT CUCTEMM ITATEHTHOI OXOPOHN MOASI-
rae B CTAHOBACHHI EAMHOL LEHTPAAI30BAHOI IIpoLeAypH Bupaul narenTa. Kopucryrouncs
LIEIO CUCTEMOIO, BUHAXIAHUK Mae MOKAMBICTB 3BepHyTHCSI A0 €EI1B abo HamionaapHmx
IIATEeHTHUX BIAOMCTB AepskaB-uaeHIB €110 13 3a5BKOIO PO OTPMMAHHS €BPOIIETICHKOTO
[aTeHTa.

®. Aevir (P. Leith) 3asnauas, mjo BHAcAIAOK AlsabHOCTI €T1B 3aivicHIOBaracs m'sKa Tap-
MOHI3a1Jisl HATEHTHOTO 3aKOHOAABCTBA, SIKA BKAIOUAAA Y TOMY YMCAI T4 TAPMOHI3ALIIO IIPO-
LJEAYPY PO3TASIAY 3as1BOK HALIOHAABHMUMM IATEHTHUMM BiaoMcTBamm'”,

Tosk Bupaua narenTa BianmoBiaHO A0 €K He o3Havae vioro yHiTapHY IPUPOAY. €BpO-
IIeTIChKA NIATEHTHA CUCTeMa CTAHOBUTD COOOIO JEHTPAAI3OBAHY CUCTEMY AAT BUAAYL €BPO-
IIeTICBKOTO ITATeHTA, SAKUI Ma€e eeKT B OAHIN ab0 OIABIIIN KIAPKOCTI KpalH, IO € ydac-
HULSIMA 1€l cucTemn. TTicast BuaAadi €BPOIIENMCHKIUI IIATEHT IePETBOPIOETHCS HA HAKET

14 Paris Convention for the Protection of Industrial Property. 1883. URL: https://www.wipo.int/
treaties/en/ip/paris/ (paTa 3BepHeHHs: 27.12.2025).

15 European Patent Convention. 1973. 17th edition / November 2020 URL: https://www.epo.
org/en/legal/epc (paTa 3BepHeHHSA: 28.12.2025)

16 Ficsor M. Coexistence of national patents, European patents and patents with unitary effect.
2013. ERA Forum. URL: https://www.researchgate.net/publication/257765746_Coexistence_
of_national_patents_European_patents_and_patents_with_unitary_effect (paTa 3BepHeHHS:
28.12.2025)

17 Leith P. Judicial or administrative roles: the patent appellate system in the European context.
I. P. Q. 2001. No. 1. P. 50—99
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HAlJIOHAABHMX IIATEHTIB, SIKMI Al€ HA KOHKPETHO BU3HAYEHIN TEPUTOPIT ACP>KaB IIPOTSI-
rom 20 poKiB. AAMIHICTPYBAHHS 3AIMCHIOETHCSI HALLIOHAAPHUMM IIATCHTHMUMI BIAOMCTBA-
MU BIAITOBIAHO AO HaIJTIOHAABHOTO 3aKOHOAABCTBA.

Xoua €C He BUCYBaE IPSIMOT BUMOTH IJOAO ODOB’SI3KOBOTO IIPUEAHAHHST YKPATHI AO
€I1K ra uaencrsa B €110, mokasosmm € Te, 110 Bci pAepsrasu-aaean €C e waenamn €I10.
[Tounuaroun 3 2004 poxy IPOCTEIKYETHCS YCTAACHA TEHACHIIIS, 32 SIKOI ACP>KABU-KaH-
AnpaaTn HabyBaroTh yaeHcTBa B €110 Ha erami, 1o Oe31OCePEAHBO HMEPEAYE 1XHBOMY
Beryny Ao €C. AepsKaBu BUKOPUCTOBYBAAM PI3HI MOAEAL IHTErpamil A0 €BPOIIENUCHKOL
[IATEHTHOI CUCTeMM: OAHI ImpuepnyBasncsa Ao €ITK 6esmocepepHbo, 1HINT — IPOXOAU-
AV IIPOMIXKHMI €TaIl IIASXOM YKAGACHHS YIOA PO PO3IIMUPEHHS All €BPOIENCHKOrO
nateHTa abo yrop mpo saaipamito. [Tokasosumn € npuxaasmn Antsn, [Toasmgi Ta Xopsa-
Ti1, siKl Habyan yaeHcTBa B €110 3a Aexiabka pokis abo micsnis A0 BeTymy A0 €C, 1m0
CBIAYMTD PO Te, 1o yuacTs B €110 e BaskAMBMUM €TamtoM IIATOTOBKM AO IOBHOLIHHOI
iHTerpayii B npocrip €C.

Hampuxaaa, 05 annms 1994 poxy mabyaa umuHOCTI Yropa IIPO POSIIMPEHHS MIK
€110 ta Antsoro'®. Vike y uepsai 1995 poxy Gyao miamcano Yroay 1po acoyiamiio Mixx
Autporo Ta €CY. Is 1 rpyans 2004 poxy Autsa crasa aepskasoro-yuacauyeto €I1TK Ta
npueatasacs Ao €110, a 3 1 Tpasus 2004 poky crasa sepskaBoro-uaenom €C2. [ammm
mprkaasom € Toarga, sika crasa aepsxasoro-asernom €110 1 Gepesust 2004 poky, a pAep-
skasoro-uaeHoMm €C — 1 Tpasua 2004 poky, Xopsaris, fKa cTasa AepskaBoro-uaeHoMm €110
1 ciura 2008 poxy, a AepskaBoro-uaenom €C — 1 anmaa 2013 poxy.

Ha ocHOBI BMBYEHHS AOCBIAY HM3KU AepsKkaB-uaeHIB €C MOKHA BUAIAUTM 3aKOHOMIP-
HoCTl MUK IpuepHaHHIM A0 €10 ta Berymom po €C. Bapro 3ayBaskuti, IO B MeKax
AQHOTO AOCAIAYKEHHSI He ITPOBOAMBCS aHaAl3 yeix 27 aeprkas-uaeHis €C, mpoTe HaBeAeHl
IIPUKAAAV € PEIIPE3CHTATUBHIUMM AAST PO3YMIHHS 3araAbHOI MOA€Al Xoua popmasbHO-TIpa-
BOBOTO 30008’ s13aHH:I IJOAO BCTYITY A0 €110 B acquis €C He 3akpimaeHo, aHAAI3 ITPAKTUKA
CBIAYMTB ITPO GOPMYBAHHSI CTIVMKOI IHTETPALIIMHOI TEHACHUIT, SIKY MOSKHA OXapaKTePU3Yy-
BATH SIK Ae-pAKTO ITOAITMKO-IHCTUTYLIMHY [IePEAYMOBY Ta HAMATAHHS 3MEHIIUTI Pery-
ASITOPHWMV PO3PUB.

ARTHBHWMI PO3BUTOK criBIpai MK Ykpainoro ta €110 cBiaunTs po moctyn Yrpaian
y Harrpsimi waercTBa B €110. Hamrpuraag, 19 anmms 2022 poxy BigGyaocst miammcanss Me-
MOPAHAYMY IIPO B3aEMOPO3YMIHHS IJOAO YTOAM IIPO IOCMACHE ITapTHEPCTBO. Memopan-
AyM OVB mAIIMCAHMY MK €BPOIENCHKMUM ITATeHTHUM BIAOMCTBOM Ta Aep>KaBHMM ITiA-
IPUEMCTBOM «YKPaTHCHKMI THCTUTYT IHTEeAeKTYaAbHOT BAacHOCTD (YKkpraTeHT). Y anmsi
2025 poxy BiABYAOCST IHAIIMCAHHS OHOBACHOTO MeMOPaHAYMY IIPO IIOCHACHE TEXHIYHE Ta
crparerigne napraepcTBo MK EPO Ta VkpalHChbKMM HAIOHAABHUM OpICOM IHTEACKTY-

18 Agreement between Lithuania and the European Patent Organization for Extension of
European Patents, adopted on 25 January 1994 URL: https://www.wipo.int/wipolex/en/
legislation/details/2880 (aaTta 3BepHeHH:A: 29.01.2026).

19 The Europe Association Agreements with Estonia, Latvia and Lithuania.1995. URL: https://
ec.europa.eu/commission/presscorner/detail/en/PRES_95_173 (naTa 3BEPHEHHSA:
29.01.2026).

20 Relations between Lithuania and the European Community: Beginning. URL: https://www.lrs.
It/sip/portal.show?p_r=39134&p_k=2 (pata 3BepHeHHSA: 29.01.2026).
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aAbHOI BAaCHOCTI Ta iHHOBauin?'. MemopaHAym mepeabayac BIAPSIASKEHHSI MIEPCOHAAY,
TPAaHTI AASL CIIBPOOITHNUKIB YKPIATEHTY Ta YKPATHCHKMUX AOCAIAHMKIB, HABIAHHS B €BPO-
IIETACHKIN MATEHTHIN aKaAeMIl, AOCTYII A0 Oe3lepepBHOr0 OHAAMH-HABYAHHS, AOCTYII AO
naTeHTHMX 6a3 AaHnx €18 Ta iHpopmaliviHUK CEPBICIB, @ TAKOIK IMIATPUMKY YKPATHCHKUX
inHOBaTOPiB yepes mpoekT EPO PATLIB 2.0.

[Toai6He MapTHEPCTBO € CTPATETIIHMM 32 CBOIM XaPAKTEPOM, MOJKE CIIPUSITI PO3pobLi
AOPOSKHBOT KapTh IMPUEAHAHHS YKpalHu A0 €BPOIIENCHKOL TATeHTHOI KOHBEHIIT Ta Ha-
AAE€ MOSKAUBICTD OTPUMYBATHU €KCIIEPTHI KOHCYABTALIT HA JBOMY IIASXY. TaKMM 4MHOM,
mpuepHannsa A0 €I1K € me cTiapkn GOpMasPHUM IOPUAMIHMUM OOOB’SI3KOM, CKIABKM He-
00XIAHMM IHCTPYMEHTOM 1HIIATMBHOL €BPOIHTETPALil, IO AO3BOASIE YKPATHI IIPOACMOH-
CTPYBATM TOTOBHICTH AO IIPUEAHAHHS AO VHITAPHOI CUCTEMM ITaTeHTHO1 oxopoun B €C.

Bapto 3BepHyTH yBary Ha Te, IJO Xo4a YKpalHa He € AepskaBoro-yyacHuiero €K, ge me
3aBa>Kae YKPaTHCHKMUM BUHAXIAHMKAM OTPUMATH IIATEHTHY OXOPOHY Ha TepuTopil Al €TTK.

BrunaxiAHMK Mae PO3yMITH, IJO OCODOW, SIKI 0A’KAIOTh OTPUMATH KAACUIHWIL €BPO-
HIETACBKMI IATEHT, CTUKAIOTHCS 3 Tppoma OcHOBHMMI Hepoaikamn €1TK. [To-rrepre, riaeTs-
Cs1 PO HEOOXIAHICTD 3AITFICHUTM TIOTO BAAIAAIIIO B KOYKHIN AOTOBIPHIN ACPYKaBI, V SIKIN BO-
AOAlACIb IaTeHTa baykae OXOPOHATHM CBIN BuHaxia. [To-pApyre, TaeThCs IIpo pisHMIA 0bCsT
IIPABOBOI OXOPOHW, IJO HAAAETHCSI IATEHTOM, BU3HAYCHMI CYAAMI B KOSKHIN BKA3aHIN Aep-
skasi-uaeni €C. [To-Tpere, Bianosiano A0 c1. 64 (3) ETTK 2000, BOAOAIABLIIO KAACMIHOTO
€BPOIICTICHKOTO MAaTeHTa AOBOAMUTBCS BIACTOIOBATH CBOI IIPaBa OKPEMO B KOJKHIN AeprKa-
Bi-uaeni €C. TobTo B €C BiACyTHSI IHTErpoBaHa CHUCTEMA BUPIIIEHHS ITaTeHTHO-ITPABOBUX
CIIOPIB CTOCOBHO €BPOIEVICHKMX IIATEHTIB — BOHA € pParMEeHTAPHOIO. 3a3HAYEeHI HeAOAIKM
€TTK 1 unHHA CrcTEMa PO3TASIAY ATEHTHO-IIPABOBUX CIIOPIB HETATUBHO BIIAMBAE HA IIPO30-
picth 1 pyHKIIOHYBaHHS CriiAbHOTO PUHKY €C, 110r0 KOHKYPEHTOCITPOMOYKHICTH?.,

Hosa yHiTapra cucrema naTeHTHOI ox0opoHM B €C € HeBiA’€MHOIO, ase BOAHOYAC Ca-
MOCTIMHOIO 4aCTMHOIO ITpaBoBol cuctemn €C, sKa 3aKAaA€HA YCTAHOBIUMU AOTOBOPAMIL.
€BPOIIETICHKMI TATEHT 3 YHITAPHUM ePEeKTOM ¥ OYAB-SIKOMY BUIIAAKY CIIBICHYE 3 HAIIO-
HAABHVWMM ITATEHTAMW Ta EBPOIICTACOKMM IIATEHTOM, aAKe BIH € AOIIOBHIOIOUMM, a He BU-
KAIOUAIOYMM THCTPYMEHTOM OXOPOHM MATEHTHUX IIPaB.

Y ybOMY KOHTEKCTI KPUTHUYHO BASKAUBUM € PO3MESKYBaHH: I1pasosol mpupoan €I1K ta
mpasa €C. [Tormrpn ranboxky iHcTHTyLinHY iHTerpayito, €1 1K saanmmaerses kaacuaHMM MDK-
HAPOAHMM AOTOBOPOM, IJO ICHYE 1103a MesKamu acquis €C, TOAL SIK HOpMATUBHO-ITPABOBOIO
OCHOBOIO AASI CTAHOBACHHSI VHITAPHOI CUCTEeMM TATeHTHOI 0XOpoun € cTarTs 118 Aorosopy
upo yuxyionysanss €spomeiicskoro Corosy? Ta, 30Kpema, akTi BropuaHoro pasa €C:

21 EPO 1a YKPHOIBI yknanm oHoBAEHUI MemopaHAyM npo MocuaeHe naptHepcTso. URL: https://
nipo.gov.ua/epo-ta-ukrnoivi-memorandum/ (aata 3BepHeHHA: 18.02.2026).

22 Anapolyk I. 0., Pabotarosa A. |.. MateHTHa cuctema €C: €AMHMI NATEHT i NATEHTHUI CYA.
(vactmHa 1). Hayka, TexHonorii, iHHoBauii. 2024, Ne 2 URL: https://nti.ukrintei.ua/wp-content/
uploads/2025/06/AHppoluyk_2-2024.pdf (aata 3BepHeHHA: 03.01.2026)

23 BianoBiaHO Ao cTaTTi 118 ADEC «y KOHTEKCTi CTBOPEHHS | GYHKLiOHYBaHHS BHYTPILLIHBOTO PUH-
Ky EBponeicbkuin NMapaameHT Ta Paaa ... BCTAHOBAKOKOTb 3aX0AM LLOAO 3anovyatkyBaHHs €Bpo-
NencbKoro npaBa iHTEAEKTYyaAbHOI BAACHOCTI 3 METOH 3anpoBapXeHHS YHIGIKOBAHOIo 3axucty
npaB iHTEAEKTYaAbHOI BAACHOCTI B ycboMy COt03i Ta 3 METOK BCTAHOBAEHHS LIEHTPAAI30BaHOro
MexaHi3My HapaHHSA AO3BOAIB, Y3rOAXEHHS Ta HarAsAy B Mexax ycboro Corosy».
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- peraamenr 1257/2012 €sponericokoro [Tapaamenty ta Paan Big 17 rpyars 2012 poxy
IIPO IMIIA@MEHTALII0 TIOCUACHOI CIBIpayl y cpepl CTAHOBACHHS YHITAPHOI CHUCTeMM
[ATEHTHOT OXOPOHM*Y;

+ peraament 1260/2012 Paan Bip 17 rpyanrs 2012 poky 1mpo iMIAe MEHTALIO TOCUACHOT
cmiBnpani y cepi CTAaHOBACHHS YHITAPHOI CUCTEMM IATEHTHOI OXOPOHM LJOAO BIATIO-
BIAHVUX [IOAOSKEHD PO TIEPEKAAA®.

3 anaaisy crarri 118 Aoroeopy mpo ¢pyuxiionysarss €sporericbkoro Comosy MOsKHA
AIVITV BUCHOBKY ITPO Te, IJO 3aAASl CTBOPEHHS Ta QYHKUIOHYBAHHS BHYTPIIIHBOTO PUHKY
cepep iHIMX eAeMeHTIB y Meskax €C HeoOXiAHE CTAHOBACHHSI YHITAPHOI CUCTEMM ITATeHT-
HOI OXOPOHWM, IJEHTPAAI30BAHOTO MEXaHI3MY BUAAYl IIATEHTA, IOTO KOOPAMHALIIS Ta CTBO-
PEHEHSI AIEBOTO IHCTPYMEHTY KOHTPOAIO 334 AOTPUMAHHSIM IIATEHTHUX IIPAB.

Bupaua €BpoIericbKOro maTeHTra 3 yHiTapHUM edeKTom He o3Hadae QaKTUYHY BUAA-
9y AOKYMEHTA 13 PO3IIOBCIOASKEHHSM TOTO ALl HA TEPUTOPIIO ACPIKAB-IACHIB, K OepyTh
y4acTh Y IOCHMAEHIN crriBpayi. HaTomicTp 70ro cyTHICTD IOASITAE B TOMY, IO Y ITOPSIAKY
CIIELIaABHOI ITPOLEAYPHU EBPOIENCHKMI IATEHT HAAIASIETHCSI BAACTUBOCTSIMMU, SIKI AO3BO-
ASIOTH PO3LIHIOBATH VOIO SIK YHITApHMIA IaTeHT. BiabyBaeTscsa mponec TpaHcopmanil
PerioHaAbHOT €BPOIENICHKOI IIATEHTHOI OXOPOHN B YHITAPHY OXOpOoHy B €C*,

Calp HArOAOCWUTH, IJO EBPOIICTACHKIMI IIATEHT 3 VHITAPHUM ePEeKTOM MaE cybcmaiapHy
IpUPOAY. AAsT OTPMMAHHS VHITAPHOTO ePeKTy 3asBHUK CIEPIIY ITOBUHEH IIPOMTU LjeH-
TPaAI30BaHY IIPOLEAYPY eKCIIepTu3u Ta Buaadl natenrta B €I 1B signosiaro A0 HOpM ETTK.
Awnirre 1micAst BUAAYI KAACUYHOTO €BPOIIETICHKOTIO IATEHTA, 32 3aIIMTOM BAACHUKA, IOMY Ha-
AQETHCS YHITAPHMI €EeKT Ha TePUTOPIT AePSKaB-yIaCHMUIb ITOCUMACHO] criBpani. Takmum
IHOM, VHITAPHWUI ITATEHT HE TOTOSKHMUI €BPOIETICBKOMY, & € MOTO CIIeUPpIIHOI0 POPMOIO
ICHYBAHHS B Me>Kax IIpaBonopsasky €C.

[epeBaramn eAnHOTO (€BPOIEVICHKOIO IATEHTA 3 YHITAPHUM epeKTOM ) IATEHTA €

€AMHA Al Ha TePUTOPIT BCIX ACPSKAB-UACHIB, SIK1 OEPYTH YIACTH, TOIMHAIOUN 3 MOMEHTY

VIOTO PeecTpail.

OaHaKOBMIL 00CAT ITPaBa, IJO HAAAETHCS EAVHIUM IIATEHTOM, 1 10r0 OOMESKeHHSI AAS BCIX
AEP>KaB-4ACHIB, K1 GEpPYTD YIaCTb.

ExoHOMIS KOINITIB, SIKI ITOB'SI3aHI 3 HEOOXIAHICTIO BAAIAYBATI ITATEHT Y ACPYKaBAX-UACHAX
€C, 130 MosKe OYTH AOPOTMM, TPYAOMICTKMM 1 CKAAAHUM AAMIHICTPATUBHUM IIPOLIECOM.

Ayske mpocTa, 3posymisa 1 6e3KOIITOBHA IIPOLEAYPa OTPUMAHHSI EAMHOIO ITATEHTA

B €T1B.

24 Regulation (EU) Ne 1257/2012 of the European Parliament and the Council of 17 December
2012 implementing enhanced cooperation in the area of the creation of unitary patent
protection. URL: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L:2012:361:00
01:0008:en:PDF (paTta 3BepHeHHsA: 20.01.2026).

25 Council Regulation (EU) Ne 1260/2012 of 17 December 2012 implementing enhanced
cooperation in the area of the creation of unitary patent protection with regard to the
applicable translation arrangements. URL: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A32012R1260 (paTa 3BepHeHHS: 20.01.2026).

26 CnecwBueBa, 0. 0. MpaBoBe peryAtoBaHHA yHITapHOT NaTeHTHOT 0XOpoHW B EBponercbkomy Co-
103i : AMC. AOKT. dinocoodii B ranysi 3HaHb 08 “MpaBo” Hau. opua. yH-T iM. ApocraBa Myaporo,
M-BO OCBIiTV | Hayku YKkpaiHu. XapkiB, 2023. - 246 c.
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MoskamBicTh criaaTi €ArsOro 360py B €I1B 32 MATPUMKY UMHHOCTI ITATEHTA 3aMicTh
CITAATYM BIATIOBIAHMX 300PIB y KOSKHIN AepsKaBi-uaeHi, sika Oepe yuacTs. [lepeabagaerscs,
1JO 3a3HAYeH1 300pn OYAYTh 3HAUHO HMIKIMMIU CYMAPHOTO 3HAYCHHST HUHI YMHHMUX HAIIIO-
HAABHUX 300PIB.

Komrmencamiriza cxema, sKa 3MEHIIye BUTpaTi Ha meperaas Aast MCIT, ¢pismanmx ocib,
HEKOMEPLIVMHMX OPraHi3alii, yHIBePCUTETIB 1 ACPSKaBHUX AOCAIAHMIJPKMUX OPTaHI3aLii.

€AMHA IPOLJeAYPA BHECEHHSI AO BIAITIOBIAHMX LJeHTpaAlzoBaHmx peectpis B €I1B 3ammcis
IIPO BUAQYY AI[JeH31V 1 MePEeAAHH IIPAB 3aMICTh PEECTpaLlil IUX ALYl Y HAJIOHAABPHUX Pee-
CTpax KO>KHOI AepsKaBu-useHy €C;

MoskAMBICTD 326€3IeUnTI EAMHY OXOPOHY 1 3aXMCT IIPAB B YCIX ACPIKaBAX-UACHAX, SIKI
6epyTh yIaCTh, OCKIABKM MaTepiasbHe ITATEHTHE IIPABO, SIKE PEIYAIOE 0bCsT Ta 06MesKeH-
HJ IIPaB, a TAKOXK 3200 IIPABOBOTO 3aXMCTY, AOCTYIIHI ¥ BUIIAAKAX TOPYILICHH [IATEHTA,
micrsThest B Yroal mpo €ITCY.

Hespaskaroun Ha QpiHAHCOBY IPMBAOAMBICTD, BAPTO IIaM'SITATH, IJO VHITAPHWI IATCHT
nepepbaTaE eKCKAIOSUBHY IOpUCAUKTID Eannoro marentaoro cyay (Unified Patent
Court — UPC). Lle, 30xpema, osnauae, o UP moske OyTi 1jeHTpari30BaHO OCKAPIKEHNTA,
IJO IIPU3BEAE AO AHYAIOBAHHS OAHOYACHO B YCIX KpalHax-yyacHMISIX. KaacnyHa Baaipalis
3a0e3medye OACPIKAHHS OKPEMMUX HE3aACKHNUX ITATCHTIB § KOKHIN KPATHi, OT>Ke, AHYAIO-
BAHHSI IIATEHTA B OAHIN KPalHI He 3arpO>Kye ITaTeHTHIN OXOPOHI B IHIIMX. BIATaK, OCHOBHM-
MW IIepeBaraMi YHITAPHOIO IATeHTA € CIPOILJeHa IIPOLeAypa Ta €eKOHOMIYHA AOLIADHICTb.
OcHOBHMMM HEAOAIKAMI — ODOB’SI3KOBICTH IOPUCAUKINT EAMHOTO IATEHTHOTO CYAY Ta PH-
3MK [JeHTPAAI30BAHOTO AHYAIOBAHHSL SIKIJO 5K PUSUKM IIEPeBasKaloTh, AOAATKOBI BUTPATH
Ha BAAIAALIIIO MOXKYTH OyTH BUITpaBAaHMMI. Brubip abo Biamosa Bia UP — e ckaapHe crpa-
TeriuHe pileH s, sSIKe B GYAb-SIKOMY Pasi AUILITAETHCS 32 TATEHTOBAACHUKOM?,

Ans Vxpatan npueananss oo €I1K mae cuctemunit edpexT, apke CIpuiTmume mepese-
AEHHIO ITATEHTHOI OXOPOHMU 3 PEXKMUMY, A€ AeprKaBa PaKTUIHO € 30BHIIIHIM KOPUCTYBAICM
iadpacTpyxrypn €10, y pesknm IpsImol yIacTi B EAMHOMY IIPABOIOPSIAKY Ta THCTUTYLISIX
€I10 3 yHIPIKOBAHMMU CTAHAAPTAMU eKCIIEPTU3N Ta IIpoyeAyporo. Le, soxpema, miasu-
IJUTD IIPABOBY BU3HAYCHICTH AASI IHBECTOPIB, aA’Ke BiA €BpOIIeI3alil IIATEHTHOI OXOPOHU
B YKpalHi HAIIPSIMY 3aACSKUTH IHBECTULIMHA IPUBAOAMBICTD, TPAHCPEP TEXHOAOTI, KOH-
KYPEHTOCIIPOMOSKHICTD 1 OLJIHKA IHBECTOPOM SIKOCTI THCTUTYIIN Ta ePeKTUBHOCTI OXOPO-
H Vi 3aXWUCTY B IOPUCAMKIIL.

Taxum ynHOM, €BpOIIeVichbKa ITaTeHTHA KOHBEHIJISI € He IIPOCTO PErioHaAbHMUM MIK-
HaPOAHWMM THCTPYMEHTOM CIIIBIIPaL}, a IHCTUTYLIMHOIO OCHOBOIO YHITAPHOL CUCTEMM I1a-
TeHTHO! oxXOpoHU B €C. Came Ha IIpOLeAypax, CTAHAAPTAX eKCIIePTU3N Ta aAMIHICTpa-
TUBHMUX IIIAX0AAX, cpopmoBanmx y meskax EITK 1 pAtsiaprocTi €118, mobysoBana moaaasiira
€BOAIOLJIS cHcTemn maTeHTHOI oxopoun B €C. AocBip AepskaB-uaeHiB €C mepexoHAUBO

27 Anppouyk . O., PabotsroBa A. |. MateHTHa cucteMa €C: €AUHWI NATEHT i NaTEHTHUW CYA.
(4. 1). Hayka, texHonorii, iHHOBauii. 2024, Ne 2 URL: https://nti.ukrintei.ua/wp-content/
uploads/2025/06/AHppoluyk_2-2024.pdf (aaTa 3BepHeHHA: 03.01.2026)

28 Baiicbepr K MepeBary Ta pU3KMKKM EBPOMNENCHKOrO MaTeHTy 3 yHITapHUM edektom ara UA-3a-
ABHMKA: NPaKTUYHWUIA Kerc. KOpuanuHa raseta. 2025. URL: https://yur-gazeta.com/dumka-
eksperta/-perevagi-ta-riziki-evropeyskogo-patentu-z-unitarnim-efektom-dlya-uazayavnika-
praktichniy-keys.html (apaTa 3BepHeHHs: 22.01.2026)
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cBiAaMT, 10 yyacTh y €K mepeaysasa TX ranbimivi iHTerpanil y €BporeiichKuii IpaBoBuii
IIPOCTIP 1 PAKTUIHO BUKOHYBAAA PYHKIJIIO IIIATOTOBYOTO eTaIry. Y IbOMY CeHCI IIPUEAHAH-
Hs1 A0 €11K caip posrasipaTi He sIK paKyABTATUBHMUI KPOK, a SIK OOOB’SIBKOBMIA TIOIICPEAHI
€TaIl IIOAAABIIIO] IHTerpayil YKpalHM AO VHITAPHOI IATEHTHOI apXITeKTypu €BpOIeiichKo-
ro Corosy.

3. CrpareriuHe maaHyBaHHA y cdepi IHTEACKTYaAbHOI BAACHOCTI Ta 110r0 POAb
y DaTeHTHIN inTerpayil Ykpainm

Crpareriute aaHyBaHHS Y cdepl IHTEACKTYAAPHOI BAACHOCTI € KAIOYOBMM IHCTPYMEH-
TOM IIATOTOBKWM YKPaIHU AO IHTErpayil B €BPONIENCHKIUI HATEHTHUI IIPOCTIP, OCKIABKM
came BOHO 3abesreuye mmepexip Bip PparMeHTapHUX PedopM AO CHUCTEMHOI ACPSKaBHOL
HOAITHMKM. B yMOBax crarycy aepskasu-kaHamaara Ha ety Ao €C rta 3amycky yHiTap-
HOI CMCTEeMM ITATEeHTHOL OXOpoHW B €ppomericbkomy Coro3l MUTAHHA IPUEAHAHHI AO
€BpOIeriCbKOI MATEHTHOI KOHBeHLII ImOTpebye He AMIle HOPMATUBHOIO HAOAVKEHH,
a 7 Y3TOA’KEHOTO 1HCTUTYLIIMHOTO, KAAPOBOTO Ta €KOHOMIKO-IHHOBALIMHOTO ITAAHYBAHHS,
3AATHOTO 3a0€3IeINTH ITOETAIIHY Ta KEPOBAHY 1HTErpawito YKpalHu A0 EBPOIICTACHKOT 1a-
TEHTHOI IHPPACTPYKTYPHIL.

[IpaBo 1HTEAGKTYAABHOI BAACHOCTI € IIPOBIAHOIO PYVIIIVIHOIO CHMAOK EKOHOMIKMU
GYAB-SIKOT ACPYKABM, TOMY FIOTO IIPABOBMI 3aXMUCT IIOTPeOYE HAACSKHOTO IIPABOBOTO PEry-
AIOBAHHSI T4 ITOCTIMHOTO BAOCKOHAACHHSI IIASIXOM YXBAACHHSI HOBUX 3aKOHIB, BHECCHHS
3MIH AO YMHHUX 3aKOHIB Ta HOPMATUBHO-IIPABOBUX aKTIB, VIIPOBAAYKCHH IHHOBALIN Y CY-
AOBY AISIABHICTH.

[Tonmpn moBHOMACIITAOHY BiMHY, YKpalHa 3AINMCHIOE HAOAMSKEHHS 3aKOHOAABCTBA
y cdepl IHTeAeKTYaABHOT BAACHOCTI A0 Ipasa €C Ta peaaidye cTpaTeriuHi 1HIIATUBN IJOAO
npueananns Ao €ITK. ITpukaasom gsoro € pobora Hap HarionaapHOO cTpaTeriero pos-
BUTKY cdepu IHTEACKTYaAbHOI BAACHOCTI, a TAKO’K HAIIPALJIOBAHHA AOPOSKHBOI KapTu
IIpUEAHAHHS YKpaTHU A0 €BPOIIEVICHKOT ITATEHTHOT KOHBEHIJI1.

Y 1poMy KOHTEKCTI 0€3YMOBHO BaSKAMBY POAb BIAITPAE THCTUTYLIMHMI Ta €KCIIEPTHIUM
AlAAOT MK ACPIKaBOIO, OI3HECOM 1 IPOMAASHCHKMUM cycIriabcTBom. Hampuraaa, y skoBTHI
2024 poxy BiaOYBCS KPYTAMIA CTIA, IPUCBIICHMI MATOTOBLL YKpaiun Ao yaencTsa y €110
B YMOBax BiFiHM Ta €BpOiHTerpawil, 3 GOKyCcOM Ha cpepn OXOPOHM 3A0POB’sT, OOOPOHN Ta
613mecy. 3axips 00’€AHAB IIPEACTABHMKIB KAIOYOBIMX OPTaHIB ACPYKaBHOI BAAAK, 30Kpema Mi-
HICTePCTBA eKOHOMIKM YKpaluu Ta MixicTepcersa oboponn YKpalnu, YKpaIHChKOro Halji-
OHAABHOTO O(iCy IHTEACKTYaABHOI BAACHOCTI Ta IHHOBALIN, IAIIPUEMCTE OOOPOHHO-IIPO-
MWCAOBOTO KOMIIAGKCY, O13HEC-CIIIABHOTM, HAYKOBOTO CEPEAOBMINA Ta INALJIEHTCHKMUX
opranizayin. OCHOBHOIO METOIO OOTOBOPEHHSI CTAAO KOMITACKCHE OCMUCACHHSI ITPABOBMUX
1 €KOHOMIYHMX acHeKTiB mpuepAHannsa Yxpatan Ao €I1K ta Habyrrsa uaencrsa y €110, a Ta-
KOJK BUPOOACHHS Y3TOASKEHOT IO3MIIT IJOAO KAIOUOBUX HACAIAKIB TAKOTO KPOKY Ta IIOB’SI-
3aHNX 13 HUM IIOTCHLIMHMUX PU3UKIB.

HaraapHmMM IMTAaHHSIM Ha CPOTOAHIIIHIN ACHB € YXBAACHHS aKTYaAbHOI HAIJIOHAABHOI
CTpareril pO3BUTKY IHTEACKTYAaABHOL BAACHOCTI 3 ypaxyBaHHAM IpiopureTis €C.

2% TpuHuyk B. A. 3axucT npaB NMPOMWUCAOBOI BAACHOCTI B yMOBaxX PedOpMM MaTeHTHOrO 3aKOHO-
AaBCTBa. Teopisi Ta NpakT1Ka iHTeAeKTyaAbHOI BAacHoCTi. Bun. 5. 2019. C. 35-43. URL: http://
uran.inprojournal.org/article/view/270783 (aaTa 3BepHeHHA:22.01.2026)
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Crpareris mae 6yTn CIIpsIMOBaHA Ha IMOKPAIJEHHS €KOHOMIYHMX ITOKA3HUKIB YKpaTHU
BHACAIAOK PO3BUTKY CUCTEMM IHTEACKTYaABHOI BAACHOCTI Ta IATEHTHOI OXOPOHM, 30Kpema.
BadenHs1, BUKAaA€HE Y CTpaTeril, CTaHe AOPOSKHBOIO KAPTOIO AASI BUHAXIAHWUKIB Y IIPOIje-
C1 CTBOPEHH, PO3IOPIASKEHHS Ta OXOPOHN CBOET IHT@ACKTYaAbHOI BAacHOCTL Kpim Toro,
cTpaTerist mae GyTH IMOKAMKAHA CTBOPUTHM ITPUBAOAMBIIIIE CEPEAOBUIE AAS BHYTPINITHIX
IHBECTULIN 1 MIABUIIUTM 3araAbHE PO3YMIHHS TPOMAACHKICTIO POAL 71 3HAUCHHSI THTEACK-
TYaABHOI BAACHOCTI T4, 30KPEMa, OXOPOHM IIATCHTHUX IIPaB B €KOHOMIYHOMY AOOPOOYTI
cycriancra®.

Y ancromaai 2025 poxy 6yA0 OIPUAIOAHEHO ITPOEKT posnopspykerHs Kabinery Mini-
crpie Yxpaian “TIpo cxsasenns Crpareril posBuTKy cdepn iHTEAEKTYaABHOI BAACHOCTI
Vxpatan Ao 2030 poky Ta 3aTBEPASKEHHS OLEPaliiHOIO IIAAHY 3aXOAIB 3 T1 peaaisamil
y 2026—2028 poxax” (sasi — Crpareria)’!. Cepep NpiOPUTETHMX HAIPSIMIB PO3BUTKY
cdepn iHTeAKTYaABHOI BAACHOCTI YKpaTHM A0 2030 POKY IomepeAHO BU3HAYCHO TaKi:

[HTeAeKTyaAbHA BAACHICTD AASL BCIX: HOKPALJEHHS AOCTYIIY AO CUCTEMM IHTEACKTYaAb-
HOI BAACHOCTI AASI ABTOPIB, IIAIIPUEMIJIB, HAYKOBLIB, BUHAXIAHMKIB, IIPEACTABHUKIB Kpea-
TMUBHMX IHAYCTPIN Ta cTapTamnis. CTBOPEHHS CIPUATAUBIX YMOB AASL BUKOPUCTAHHS IIPaB
IHTE@ACKTYaABHOI BAACHOCTI SIK IHCTPYMEHTY PO3BUTKY Oi3HeCy, IIPOCYBAHHS eKCIIOPTY Ta
$OPMYBAHHS ITIO3UTMBHOTO MIPKHAPOAHOTO IMIASKY YKpaTHM.

€BporericbKa IHTerparisi Ta TapMOHI3allisl IPABOBUX CTAHAAPTIB: AOCSTHEHHSI ITOBHOT
BIATIOBIAHOCTI 3aKOHOAABCTBA YKpalHu ¥ cdepl IHTeAeKTyaAbHOI BAaCHOCTI acquis €C Ta
MIKHApOAHMM AoroBopam. I ToranbaeHHs criiBIpani 3 IpOBIAHMMM MIXKHAPOAHMM Opra-
Hi3aisImMn Ta IHTerpamis y raobasbHi iHPOpMALIiFiHI CUCTEMM IHTEACKTYAABHOL BAACHOCTI.

LIndposa Tpancpopmaris CUCTEMIM THTEACKTYAABHOI BAACHOCTI: 3AICHEHHST KOMITACK-
CHOI JMQPOBI3aLiT IIPOLJECiB, IIOCAYT Ta CEPBICIB ¥ cdepi IHTeAeKTYaAbHOI BAacHOCTL. CTBO-
PEHHS CY9aCHNUX €ACKTPOHHMUX PEECTPIB, IHTETPOBAHMX 3 MIKHAPOAHMMI TAATGOPMAMK,
PO3BMUTOK AHAAITMYHMX IHCTPYMEHTIB HA OCHOBI AQHUX.

[HHOBALT, HITYIHMI THTEACKT Ta PO3BUTOK TEXHOAOTI: (POPMYBAHHS CIPUITAUBUX
YMOB AASI PO3BUTKY HAIJIOHAABHOT IHHOBALJIMHOI €KOCUCTEMM, IHATPUMKA BUHAXIAHUIITBA,
IIATEHTYBAHHS Ta KOMEPL1aAi3alil Pe3yAbTATIB AOCAIAYKEHD.

EdexTnBHa crcTema OXOPOHM 1 3aXMUCTY IIPAB IHTEACKTYAABHOI BAACHOCTL: 3MILJHEHHS
THCTUTYLIIMHOI CIIPOMOSKHOCTI ACPSKABHMX OPTraHiB, CYAOBOI CUCTEMM, CUCTEMI MUTHUX Ta
IIPaBOOXOPOHHMX opraHis. [ Tigumerss epeKTMBHOCTI OOPOTHON 3 IMIPATCTBOM 1 KOHTpa-
daxToMm, 3abe3redeHHS IIPO30POCTI Ta AOOPOIECHOCTI Y ALIABHOCTI BCIX YIACHUKIB cdhepn
IHTEAEKTYAABHOI BAACHOCTI.

[HTEACKTYaABHA BAACHICTD ¥ chepi HajioHAABHOI Ge3rekn Ta OGOPOHN: 3aITPOBaASKEH-
HA ePeKTUBHMUX MEXaHI3MIB VIIPABAIHH IIPaBamy IHTEACKTYAaABHOI BAACHOCTI ¥ CeKTOPax
0OOPOHHO-ITPOMIUCAOBOTO KOMIIACKCY 1 TEXHOAOTIV IIOABIMHOTO IIPU3HAYCHH L

30 CnecuBueBa, 0. 0. NpaBoBe peryAtoBaHHS YHiTapHOI NaTeHTHOI 0XOPOoHU B EBponelicbkomy Co-
103i : AMC. AOKT. dinocoodii B ranysi 3HaHb 08 “MpaBo” Hau. opua. yH-T iM. fipocaaBa Myaporo,
M-BO OCBITH i HayKKn YKpaiHu. XapkiB, 2023. - 246 c.

31 Crparerisi po3BUTKY cdhepu iHTEAEKTYaAbHOT BAACHOCTI YKpaiHu A0 2030 poky Ta 3aTBEPAXKEHHS
onepauifHoro naaHy 3axoaiB 3 ii peanizauii y 2026-2028 pokax. URL: https://nipo.gov.ua/
stratehiia-rozvytku-ip-2030/ (aata 3BepHeHHA: 22.01.2026)
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PO3BUTOK KYABTYPWM ITOBATY AO ITPAB IHTEACKTYAABHOT BAACHOCTI Ta AIOACBKOTO IOTEHIJi-
AAy Y CYCITIABCTBI, OCBITI Ta Oi3Hecl.

[Tpoextom Crparerii BusHATEHO, IO “YKpaiHa BUOYAOBYE PO3BUTOK chepm THTEAEK-
TyaAbHOI BAACHOCTI y Pycal TAOGaABHMX NIPIOPUTETIB , OAMH 3 AKMX — “‘TambOKa iHTerpa-
Lisl y €BPOIENiChKY 1 raobaapHy ekocuctemn (BisomeTso 3 iHTeAekTyasbHOI BAacHOCTI €C,
€BporerichKe TTATEHTHE BIAOMCTEO, BeecBiTHIO Opranisaliito iHTEAEKTYaABHOT BAACHOCTI) -

CrpareriyHoO LIAAIO BU3HAYEHO TPAHCPOPMALIIIO CUCTEMM IHTEACKTYAABHOT BAACHOCTI
VKpalHn y KOHKYPEHTOCIIPOMOSKHIMI IHCTPYMEHT 1HHOBALIM{HOTO PO3BUTKY €KOHOMIKM
depe3 IHTerpamio B €BPOIENChKIUIL IIPOCTIP IHTEACKTYAABHOI BAACHOCTL 3aAAd 11 peaai-
3ayil BU3HAYCHO OLEPALIMHY IJiAb, 4 CaMe: AOCATHEHHSI ITOBHOI BIAIIOBIAHOCTI 3aKOHOAAB-
cTBa YKpalnn y cdepl IpommcaoBol BAacHOCTI acquis €C Ta OAaABIIII PO3BUTOK cheput.
Ll onepamiiiHa iAb mepeAbayae MOAAABIIY FaPMOHI3ALIIO0 YKPAIHCHKOIO 3aKOHOAABCTBA
y cdepl rpommcaoBol BAACHOCTI (IIATEHTH, KOPUCHI MOAEAL, IIPOMMCAOBI 3PasKK, TOPro-
BeAbHI MapKu, reorpadiuni 3a3HAYCHHS, KOMIIOHYBAHHSI HAIIBIPOBIAHMKOBMX BUPOOIB) 13
acquis €C Ta MDKHaPOAHMMU CTAaHAAPTAMK, 30KpeMa Bumoramn Ilapnsprol KoHBeHIII,
Aorosopy PCT, Maapmacerol cuctemn, [aazprol yroan, AicaboHcpKol yroan, Peraamen-
TiB Ta Anpextns €C, Ta CIrpsmMOBaHA HA IMIABMIIEHHS epeKTUBHOCTI IIPABOBOI OXOPOHM
00’eKTIB IIPOMMCAOBOI BAACHOCTI, CKOPOYCHHSI CTPOKIB PEECTPALIMHMUX IIPOLCAY]P, CTBO-
PEHHS CIPUATAMBUX YMOB AASL PO3BMUTKY 1HHOBALJIM Ta KOMEPLiaai3alil pe3yAbTaTIB TBOP-
401 ALABHOCTI. BrsHaueHo, 1o 0cobAmBy ysary byae mpuaiseHo gudposiit Tpancopmanil
IIPOLICAYP, BIIPOBAAYKEHHIO IHCTPYMEHTIB IITYIHOIO IHT@ACKTY AAS ITOIIEPEAHBOTO IIOIIY-
Ky Ta €KCIIEPTMU3M 3a5IBOK, 4 TAKOK IIABUIJEHHIO SIKOCTI IIOCAYT AASI 3aSBHIMKIB 1 MIDKHA-
POAHIV 1HTerpanil YKpalHu y €BPOIEIChKY IHPPACTPYKTYPY IHTEACKTYaABHOI BAACHOCTI.

30KpemMa, OAHMM 13 3aBAAHD AASI peaAi3alfil 3a3HAYCHO] OIIePALIIHOT 1Al € AOCSTHEHHS
IIOBHOI BIATIOBIAHOCTI 3aKOHOAABCTBA ¥ cepl BUHAXO0AIB acquis €C Ta MIATOTOBKA AO IIPU-
€AHAHHS YKpalHU AO €BPOIENCHKOI IATEHTHOL CUCTEMM, 4 OIIKYBAHUMM PE3YABTATAMM —
LJIAICHE OHOBACHHSI 3aKOHOAABCTBA y Cepl IIPOMMUCAOBOL BAACHOCTI 3 ITOBHOIO rapMOHI3a-
giero 3 acquis €C 1 IpaKTUKaMI EBPOIEVICHKUX BIAOMCTB Ta 3aTBEPAKEHH: AOPOSKHBOI
KkapTn mpreaHasisa Ao €I1K 13 9iTko 06rpyHTOBAHOIO OITUMAABHOIO MOACAAIO IHTEIpaLil.

Anast Toro o6 chpopmysati ePeKTUBHY Ta AIEBY CTPATETIIO HAOAMSKEHHS AO VHITAPHOL
CUCTEMM ITATEeHTHOI OXOpOoHU B €C, HeOOXIAHO VHUKHYTHU BEAUKOI KIABKOCTI PMU3MKIB, SIK1
MO>KYTD HETaTMBHO BIIAMHYTW HA BUKOHAHH IIOCTABACHMX 3aBAAHD. Cepea LIMUX PU3MKIB —
BIACYTHICTD IIATPUMKM YPSIAY, KA 3a0e3Iedye AOCTYII AO HEOOXIAHMX PecypciB, Hepeaaic-
TUYIHO BU3HAYCHI LiAl, MOXKAMBOCTI Ta CTPOKH, HECTaYa PecypeiB (SIK AIOACHKMX, TaK 1 ¢i-
HAHCOBUX ), BIACYTHICTD YiTKO cHOPMOBAHOI KIHIJEBOI METHM Ta IIOETAITHOCTI T1 AOCSTHEHHS,
HEPO3YMIHHA crienn$iky PO3BUTKY HALIOHAABHOI €KOHOMIKM 1 CTAHY A€P>KaBy, OCOOAMBO
B YMOBax arpecmBHO1 BiviHM Pocil mpotn YKpalHu, HecTada KOHCYABTALiN Ta KOMYHIKAILii
13 3aL[IKABACHUMM CTOPOHAMM, MIPKHAPOAHMMIM OPraHi3alisiMu Ta HeepeKTUBHE BUKOPU-
CTAHHSI TEeXHIYHOI AOIOMOIM IuX opraxizaiii. [IIasxom yHMKHEHHS BuUIenepepaxosa-
HIMX PUSUKIB YAACTBC: CHOPMYBATU AIEBY CTPATETLIO PO3BUTKY chePprt IATEHTHOI OXOPOHU
Vxpainn 3 ypaxysasusam 11 Habamskenns o €C*

32 Cnecusuea 0. O. MpaBoBe peryAtoBaHHA YHITapHOI MaTeHTHOI 0XOPOoHU B EBponeicbkomy Co-
103i : AMC. AOKT. dinocodii B ranysi 3HaHb 08 “lNpaBo”. Hau. topua. YH-T iM. ApocaraBa Myaporo,
M-BO OCBIiTV i Hayku YKpaiHu. XapkiB, 2023. -246 c.
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Crparerist Ma€ 3aKAaCTM KOHIJEITYAABHY OCHOBY AASI TIOAQABIIIOTO PO3BUTKY HAIJio-
HAABHOI IIATEHTHOI CUCTEMM Ta 9ITKO PIKCYE EBPOIIEMCHKII BEKTOP IHTErpaLlil, 30Kpema
yepes IIPOrOAOLICHHSI MATOTOBKM YKpaium a0 npueananss Ao €ITK. Bopnouac cyqacHa
AVMHAMIKA €BPOIHTErPAUIMHMUX IIPOLECB, 4 TAKOXK 3aIYCK YHITAPHOL CUCTeMM IIaTeHTHOL
oxoponn B €C BUCYBAIOTH BUMOTY HE AUIIE AO ACKAAPATUBHOTO BU3HAYCHHS HAIIPSIMIB,
a KOHKpeTM3ayil Ta, IJO HaMBasKAMBIIIIE, MOJKAMBOCTI IIPAKTUIHOI PeaAi3allil HOAOSKEHD
Crpareril. KAIOUOBMM 3aBAAHHSIM € He AUIIIE GOPMYAIOBAHHS CTPATETTIHMX LIACH SIK Ta-
KMX, 2 IX AOIOBHEHHA epeKTMUBHMMM MEXaHI3mMamu peasisamil. 30Kpema, MACThCS IIPO
HEOOXIAHICTD IIePEXOAY Bip 3aTaAbHOTO CTPATETTYHOro OGaueHHS A0 GOPMYBAHHS YITKUX
©AEMEHTIB IIATOTOBYOTO eTamny npueAHanss Yrpaian Ao €K, skuii 6u 3abesneaysas mo-
CAIAOBHICTb A1V, ITepeAbadyBaHICTh PillleHb Ta KOHLIEHTPALiio pecypcis. I lisroTosunii eTamn
Ma€ MIKCeKTOPAABHMI XapaKTep 1 OXOIAIOE TIOAITUYHUIA, HOPMATUBHW, IHCTUTYLIIVIHUIA,
KaAPOBWMIA, CYAOBMI Ta €EKOHOMIKO-1IHHOBALJIHWUI BUMIPWU.

[To-meprrre, BASKAMBUM € YTOYHEHHSI IIOAITUKO-CTPATETIIHOTO BUMIPY IHATOTOBKM. Ao-
LJIABHUM BUAAETHCS 3AKPIIACHHS HA PIBHI CTPATETTIHMX AOKYMEHTIB YITKOTO PO3YMIHHS
metn npueAHanna Yxpatan Ao €I1K fK mepIoro eTamny IOAQABIIOT IHTerpayil A0 VHITap-
HOI cucTemn nateHTHOT oxoporn B €C. Qopmysanis eanHOT o3muil mi>k Kabinerom Mi-
HicTpiB Ykpalan, MixicrepcTBom ekoHOMIKM YKpainn Ta [P odicom mjoao etamis 1 opieH-
TOBHMX CTPOKIB IIPUEAHAHHS AO3BOAUTD 320€3IIEUNTI Y3TOASKEHICTD ACPSKABHOI ITOAITUKM
Ta VHUKHYTU QPArMEHTAPHOCTI PIIIECHD.

[To-Apyre, HOPMATHUBHO-ITPABOBIIL BUMIP IOTPEOYE MIPOBEACHHS CKPUHIHTY TATEHTHO-
IO 3aKOHOAABCTBA YKpainu 3 GoKycom He anIne Ha GOpMarbHY BIATIOBIAHICTD acquis €C,
a1 Ha npakTuky €I1B Ta VHIpIKOBAaHOrO IATEHTHOTO CYAY.

[To-TpeTe, IHCTUTYLIHMI1 KOMIIOHEHT IIIATOTOBYOTO €TaIly IIepeAbadae IOAAADINY 1HTe-
rpanito IP odicy A0 €éBpoIerichbKOro ATEeHTHOTO IIPOCTOPY, Yepe3 IHTeHCUPIKALJiIO CIIIBII-
paul 3 €BPOIENCHKUM ITATEHTHUM BIAOMCTBOM, YIACTI Y CIIIABHMUX HABYAABHMX IIPOEKTAX,
CTKYBaHHSI €KCIIEPTIB, OOMIH IIPABOBUMMU AAHMMH, IATEHTHOIO 1HPOPMALIIEIO, AOCBIAOM
IIATEHTHOI eKCIIePTU3N Ta AAMIHICTPYBAHHSA TOLJO. TaKa IHTerpayisa CpuaTUMe He AUIIe
IIABUIJEHHIO SIKOCTI HAIJIOHAABHOI €KCIIEPTU3H, a 1 GOPMYBAHHIO AOBIPU AO YKPaTHM SIK
IIOTEHLJIMHOrOo YAeHa E€BPOIIETICHKOT IIATEHTHOI OpraHisamil.

[To-geTBepTe, CYTTEBOTO 3HAYCHHS HAOYBAE KaAPOBO-eKCIepTHMI BuMip. DopmyBanHs
CTIMKOI eKCIIEPTHOI MEPESKl — CYAALB, TATEHTHMUX IIOBIPEHUX 1 HAYKOBLIB, SIKI CIieliaai-
3YIOTBCS HA PEriOHAAbHIN ITATEHTHIN CUCTEMI Ta YHITAPHIM CUCTEMI IMATEeHTHOI OXOpo-
1 B €C, € HeOOXIAHOIO YMOBOIO CTAAOCTI pedopm. Taxkmii mAXIA AOSBOAUTH ITIABMUIIH-
TM SIKICTH IIPABO3ACTOCYBAHHS T4 CTBOPUTU IIEPEAYMOBU AASI AKTMBHOI yyacTi YKpalHu
v pOpMYBaHHI €BPOIENCHKOL IIATEHTHOL CUCTeMI B MariOyTHHOMY.

[o-1r'stTe, HATOTOBKA CYAOBOT CHCTEMM Ma€ GYTH CKAAAOBOIO THATOTOBYOTO eTarty. MaeTs-
€51 IIPO HOCTYIIOBY TAPMOHI3ALIIO ITIAXOAIB AO TAYMAYEHHSI ITATEHTHUX IIPaB, CTAHAAPTIB AOKa-
3YBAaHH:I TA BIAIIOBIAAABHOCTI 3 IX IIOPYIIEHHS 3 YPaXyBAHHSM IIPAKTUKN ACP>KAB-YIACHUIIb
VHITapHOI crcTemn IaTeHTHOL oxopoun B €C Ta VHIPIKOBAHOTO maTeHTHOIo cyAy. Ocoban-
BOI yBaru MOTpebye PO3BUTOK CIIELIaAl30BaHOI CYAOBOI Ta €KCIIEPTHOI KOMITeTEHIIT y chepi
IHTEAEKTYAABHOL BAACHOCTI, IJO € IIEPEAYMOBOIO €PEKTUBHOIO 3aXMUCTY ATEHTHNX IIPaB.

[To-11ocTe, eKOHOMIKO-THHOBALIIMHMI BUMIP IIATOTOBYOTO €TAIY ITOASITAE B Y3TOASKECH-
HI IATEHTHOI IOAITMKN 3 IIOAITMKOIO IHHOBALIMHOTO PO3BUTKY, OOOPOHHWMX TEXHOAOTIN Ta
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IIOBOEHHO]I BiAOYAOBM. IlaTeHTHa crcTema mae POSTASAATUCA SIK THCTPYMEHT peasisaiil
AEPJKaBHMX IIPIOPUTETIB y cdepl HAYKOBMUX AOCAIASKEHD, TPaHCEPY TEXHOAOTIN Ta PO3-
BUTKY BUCOKOTEXHOAOTITYHMUX CEKTOPIB €KOHOMIKM.

BesymoBHO, GOPMYBAHHS CTINMKOL CUCTEMM NATEHTHOL OXOPOHM B YKpaiHi Ta epex-
TMBHA IHTETPaLisl B €BPOIENCHKY CUCTEMY HEMOXKAMBI 0e3 HAAeKHOTO PIBHS IIPABOBOL
KYABTYPHU, IIPOGECINHOI IHATOTOBKM KaAPIB Ta ePeKTUBHOro IrpasoszacrocyBanHs. Came
IIOEAHAHHS OCBITHIX 1HILIATUB, PO3BUTKY €KCIIEPTHOIO CEPEAOBMINA Ta BAOCKOHAACHHS
MEXaHI3MIB IOPUAMYHOT BIAIIOBIAAABHOCTI CTBOPIOE IHCTUTYLIVIHE MIAIPYHTS AAS IHTETpa-
yil YKpalHn AO €BPOIEVICHKOTO IIATEHTHOTO IIPOCTOPY. PO3YyMIHHS CYCITIABCTBOM 3HAYCH-
Hs1 chepr OXOPOHM IIATEHTHMX IIPAB € HEBIA'€MHMUM €ACMEHTOM 3araABHOTO €KOHOMIYHOTO
PO3BUTKY KPaTHM Ta HOAIIIIIEHHST IHBECTUILIIVIHOTO KAIMATY.

CucremHe OEAHAHHS 3a3HAYCHNUX CACMEHTIB Ta IX BIAOOpasKeHH: y AOPOSKHIN KapTi
IpUEAHAHHS YKpalHM A0 €BPOIETICHKOI IATEHTHOI KOHBEHIIT AO3BOAUTH 3a0e3rednTn
HIEPEXiA BiA ACKAAPATUBHOIO CTPATETTIHOTO AAHYBAHHS AO KEPOBAHOTO IIPOLIeCy IHTerpa-
yit Ao €I1K, 1o nmocrae He camOLIAAIO, 2 CTAPTOBOIO MAATGOPMOIO AASI IIOBHOLIIHHOI Ta
BIATIOBIAQABHOT y4acTi YKpalHu B YHITAPHIN cucTemi naTeHTHO1 oxoponu B €C.

VY ypomy KOHTeKCTi AOPOSKHS KapTa IPUEAHAHHS YKpalHM A0 €BPOIENChKOL IIaTeHT-
HOI KOHBEHIII Ma€ PO3TASIAATUCS SIK LIAICHMI IHCTPYMEHT, IIOKAMKAHWUI 320e3ImednT
Y3TOAPKEHICTD PILICHb, TOCTAIIHICTh PePOPM 1 IIPOrHO30BAHICTD Al Aep>KaBu y cdepi ma-
TeHTHOI MOAITUKM. Yepes mexaHism AOPO’KHBOI KapTu BUIJeIlepepaxoOBaHl CTpaTeriuHi
1JiAl MAIOTh TPAHCPOPMYBATHUCS Y KOHKPETHI 3aXOAM, 3 BUSHAUEHHSM BIATIOBIAAABHWX BU-
KOHABIIIB 1 CTPOKIB BUKOHAHHSL

[Tpuepnanms Yxrpainnm oo €I1K e crparerivamm piIeHHsM, IJO BU3HAYATUME THCTUTY-
1iiiHe Micije AepIKaBy B EBPOTIEICHKIT THHOBATIIHIN eKocucTemi. MIAeThes He anme mpo
AOCTYII 3asIBHUKIB AO ITPOLIEAYP, & IIPO BKAIOUEHH: YKPalHM A0 MeXaHi3MiB GOpPMYBaAHHS
€BPOIIETICHKOT ITATEHTHOL IOAITUK.

Omsxke, cTpaTeriyHe maaHyBaHHS y cdepl IHTEACKTYAABHOI BAACHOCTI MA€ PO3TASIAATI-
¢ aK 0asoBa yMOBA IIATEHTHOI 1HTerpauil YKpalHM, OCKIADKM came depe3 HalJlOHAADHY
crparerito Ta Aoposkuio kapry mpueaHanusa Ao €T1K crparerivmi mial TpancopmyroTses
Y KOHKPETHI IIPaBOBI, IHCTUTYIIIVHI Ta OPraHi3aliiiHi KPOKW. AnIlle HasBHICTD Y3roAXKe-
HOI AOBTOCTPOKOBOI ITOAITMKM, IHAKPIIACHOT PEAAICTUUHUMIU PECYyPCami, MIKBIAOMUIOIO
KOOPAMHALJIEIO Ta 3aAYICHHAM €KCIIEPTHOIO CePEAOBUILA, AO3BOAUTD 3MEHIIINUTIY PU3MUKU
IHTerpamil, MABUIIUTI AOBIPY IHBECTOPIB 1 3a0e3I1eun TN TOTOBHICTD YKpaiHU A0 GYHKIIO-
HYBAHHS B MEKaX €BPOIICTICHKOL Ta VHITAPHOI CUCTEeMU HaTeHTHOI oxoponn B €C.

BricaoBok

€Bporerichka aTeHTHA KOHBEHLIsI, IIOPU BIACYTHICTH cTaTycy acquis €C, dakTnd-
HO BUKOHYE CUCTEMOYTBOPIOIOUY GYHKIJIIO B €BPOIIEHCHKOMY TATEHTHOMY IIPOCTOPI Ta
€ THCTUTYLIMHOIO OCHOBOIO QYHKIIOHYBAHHS VHITAPHOI CUCTEMU MATEHTHOI OXOPOHWM
B €C. [lepcexTnBa yaacti YKpalHm B 1Jivi CUCTeMI Ta OTPUMAHHS BCIX 11 epesar 6e3ro-
CePeAHBO ITOB’I3aHa 3 TaKuMn paKkTopamn, K Imipnmcanng Ykpatuoro €I1K Ta ysacTs
y €BpoIIerichKivi MaTEHTHIN OpraHisayil, HaOyTTs YKPaTHOIO CTATYCy ACpP’KaBU-YACHA
€C Ta npueAHAHHS A0 MEXaHI3MY ITOCMACHOI CIiBIpayi y chepl yHITAPHOI CuCTEeMM
[IATEHTHOI OXOPOHW, IIAIMCAHHS Ta y9aCTh YKPalHM B YTOAL Ipo VHIPIKOBAHMN Ha-
TEHTHU CYA.
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36epesKeHHsT MOACAL, 3 SIKOT YKPATHCHKI 3asSBHUKU MOSKYTh KOPUCTYBATIUCSI OKPEMMU-
MW TIePeBarami EBPOIICTACHKOTO IATEHTYBAHHS 0e3 YACHCTBA ACPsKaBu B CBPOIEVCHKIN
[IATEHTHIN OpraHisamil, He 3a0es3Iedye HAACSKHOTO PIBHS IHCTUTYLIMHOL IHTerpamil Ta He
A03BOAsIE YKpalHI BIIAMBATHU HA POPMYBAHHS CTAHAAPTIB 1 IIPAKTUK EBPOIEMCHKOL ITATEHT-
HOI cucTemnt. Takmil MAXIA € CTpaTeriYHO HeAOCTATHIM Y AOBIOCTPOKOBIV IEPCIICKTHBI,
0COOAMBO B YMOBAX IIOBOEHHOTO BIAHOBACHHSI TA 3POCTAHHSI POAL IHHOBALIN y 3abe3IedeH-
HI €KOHOMIYHOT 71 TeXHOAOTTYHOI Oe3I1eKn ACPIKaBL.

[Tpuepnanma Yxpalun A0 €BpOIeiichKOl MaTEeHTHOI KOHBEHLIT € CTPaTeriyHmMM KPo-
KOM, IJO BUXOAUTH 32 MEKI TeXHIYHOI TapMOHi3alil Ta GOPMYE IHCTUTYLINHY 1 IIPABOBY
OCHOBY AASI IIOAAABIIIOL IHTETPaLil AO VHITAPHOI CUCTEeMM ITaTeHTHO1 oxoponn B €C, saKa
¢yuxyionye Ha 6a31 mexanizmis €T1K Ta aamiHICTpyETHCSI €BPONIENCHKMM ITATEHTHUM Bi-
AomcTBoM. HabAVOKeHHS AO CTAHAAPTIB CUCTEMH, BKAIOYHO 3 TOTOBHICTIO AO YYaCTI B Me-
XaHI3M1 IIOCMAEHOI CIIBIIpal]i Ta IPUEAHAHHS AO YTOAM PO YHIDIKOBAHMIA ITaTEHTHMM
CYA, 3BMEHIIYE PErYASITOPHNUI PO3puB 3 €C, IOCMAIOE IIEPErOBOPHI ITO3MLIT YKPATHN B IIPO-
1jeci €BPOIHTErpallil Ta CTBOPIOE IlepeabadyBaHe IPABOBE CePEAOBUILE AASI IHHOBALLIN, 1H-
BECTMULIN 1 PO3BUTKY BUCOKOTEXHOAOTTYHMUX CEKTOPIB €KOHOMIKML.
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Spesyvtseva Olena. Accession of Ukraine to the European Patent Convention as
a Prerequisite for Integration into the EU Unitary Patent System

Abstract

The article provides a comprehensive analysis of Ukraine’s accession to the European Patent
Convention as a strategically and institutionally necessary stage of the country’s integration into
the unitary patent protection system of the European Union. The study goes beyond the traditional
approach, under which EPC membership is viewed as an optional step, and substantiates it as
a structural prerequisite for Ukraine’s full participation in the European innovation and legal
space. The role of the European Patent Organisation and the European Patent Office in shaping
the European patent infrastructure is examined, as well as the institutional link between the
EPC and the functioning of the unitary patent protection system and the Unified Patent Court.
It is determined that the further evolution of EU patent law is largely based on the procedures,
examination standards, and administrative practices developed within the EPC framework.
Particular attention is paid to the concept of initiative-driven European integration in the field
of intellectual property, which involves the voluntary and proactive approximation of national
legislation and institutions to European standards, even in the absence of a direct obligation
under the Association Agreement. In this context, accession to the EPC is considered an element
in reducing the regulatory gap between Ukraine and the EU, enhancing legal certainty for
investors, and strengthening trust in the national patent system. The article also substantiates the
need to establish a structured preparatory stage for Ukraine’s accession to the EPC, encompassing
political, regulatory, institutional, kapposui, judicial, and economic-innovation dimensions. It is
demonstrated that strategic planning in the field of intellectual property and the development
of a Roadmap for accession to the EPC are key instruments for transforming a declarative
European integration course into a consistent policy of patent integration. The findings confirm
that Ukraine’s accession to the EPC should be regarded not as a technical stage of harmonisation,
but as an institutional foundation for the country’s future participation in the unitary patent
architecture of the EUL

Keywords: European Patent Convention, unitary system of patent protection in the European
Union, Unified Patent Court, intellectual property, European integration, EU acquis
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