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I. An Analytical Semiotic Model
This Part develops a semiotic model, which will then be used to analyze the cultural 

meaning of trademarks. This model adopts the fundamental structure and terms of the se-
miotic model developed by M. Ross Quillian,3 but it alters one of its basic assumptions 
(hereinafter: “the Q model”). 

First, the term “cultural sign” should be clarified. Semiotics defines a sign as anything 
which implies something, symbolizes something in a given culture.4 A cultural sign can 
take many forms: for example, the word “love” stands in English, among other things, for 
a romantic relationship. There are, however, other signs which denote the idea of love – for 
instance, flowery hearts, a diamond ring, a romantic couple walking on a beach. Note that 
various signs convey the same idea differently. The notion of romantic love is a cultural sign 
in itself, a sign signifying one of the central ideals of modern Western society. Cultural signs 
give meaning to the world around us. Reality does not have any meaning unless interpreted. 
Signs give significance to our experiences; they allow us to shape and share our opinions 
and observations5. Furthermore, cultural signs represent the conventions of a given society. 
They determine whether certain things will be regarded as natural or anomalous, as impor-
tant or negligible, as just or unjust.

The Q model likens our mind to a mass of nodes (signs) interconnected by different kinds 
of associative links. The meaning of every single node is determined by the configuration of 
linkages connecting it to the other nodes.6 Not only the links themselves, but also their char-
acter is important.7 Thus, the node “love” has associative links to the node “flowery hearts,” 
as well as to the nodes “a diamond ring” and “a romantic couple walking on a beach.” How-
ever, each of the associative links denotes the notion of love differently. Taken together, all 
the nodes and links between them build up the semantic network of our culture.

Umberto Eco used the Q model to argue that the structure of the semantic network is 
not fixed and unchangeable. On the contrary, social conventions can be challenged, that is, 

3	 M.	Ross	Quillian,	Semantic	Memory,	 in	Semantic	 Information	Processing	227–270	(Marvin	
Minsky	ed.,	1927).

4	 Umberto	Eco,	A	Theory	of	Semiotics	69	(1976).
5	 See	David	Glen	Mick,	Consumer	Research	and	Semiotics:	Exploring	the	Morphology	of	Signs,	

Symbols,	and	Significance,	The	Journal	of	Consumer	Research	Vol.	13,	No.2	196,	198	(1986).
6	 Quillian,	supra	note	2,	at	234–240.
7	 Id.	at	242–243.
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existing links can be altered and new ones can be created.8 Eco suggested that the role of 
“aesthetic text” is to challenge and modify the existing structure of the semantic network. 
Unusual, unexpected and strange combinations make us reconsider the widely accepted 
meaning of cultural signs.9 

The Q model assumes that the nodes are interconnected by one-way links.10 However, in 
my opinion, the opposite assumption, that the links between nodes are always reciprocal, 
describes our perception more closely. Links between the nodes can be best described by an 
analogy to the material world – every action has an equal but opposite reaction. Whatever 
attracts or repels another is equally attracted or repelled by that other.11 The same is true 
for the semantic network: when the meaning of sign X is created or modified, this is done 
by establishing links between sign X and other signs. The significance of these other signs, 
however, will also inevitably change by virtue of being connected to sign X. 

For example, the use of the swastika by political groups to express their critique of cer-
tain practices, such as social discrimination or an ongoing war, strengthens the message of 
protest, invests it with some of the sign’s power. Linking the thing being protested to one of 
the most terrifying symbols of our culture suggests that it is an abomination. However, this 
very link is able to affect the meaning of the swastika as well. Using the swastika to criticize 
suggests implicitly that the sign symbolizes not only Nazi crimes, but also, to some extent, 
certain other activities, which are much more debatable. If the swastika becomes a regularly 
utilized means of expressing critique, its terrifying effect would be eventually reduced.

The existence of reciprocal forces in the semantic field is sometimes a subject of legis-
lative concern. Thus, the German Criminal Code prohibits the use of the swastika for the 
purposes of propaganda.12 German courts have explicitly recognized that the law in Germa-
ny prohibits the use of the swastika in order to prevent the effect of habituation.13 Another 
example is the British Trademark Act of 1994, which prohibits the use of royal images in 
commerce.14 Despite a very different attitude toward the signs, both provisions have the 
effect of preserving the signs’ cultural meaning. Using images of the British Monarchy in 
commercial advertising may create a royal aura around the advertised products. However, 
such advertising will inevitably have a cheapening effect on those images, impairing their 
uniqueness and solemnity. 

8	 Eco,	supra	note	3,	at	124,	126–129.
9	 Id.	at	261–276.	
10	 Quillian,	supra	note	2,	at	239.
11	 Newton’s	third	law.
12	 Sections	86	and	86a.	Germany	 suggested	banning	 the	display	 of	 the	 swastika	across	 the	

European	Union.	Hindu	 leaders	strongly	oppose	this	suggestion.	This	 is	a	good	example	of	
a	political	discourse	about	the	legitimate	meaning	of	a	cultural	sign.

13	 LG	Stuttgart	18	KLs	4	 Js	63331/05	vom	29.09.2006.	 This	decision	was	overruled	by	 the	
Federal	Court	of	Justice	of	Germany,	but	the	Court	reaffirmed	that	the	purpose	of	the	statute	
is,	inter	alia,	to	prevent	the	Nazi	symbols	from	being	accustomed	to:	BGH	3	StR	481/06	vom	
15.03.2007.	See	also	BGH	3	StR	495/01	vom	31.07.2002.	

14	 Section	99.
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II. The Dilution of Culture
This Part will show how the process of creating cultural meaning around commercial 

trademarks interferes with the meaning of the cultural signs utilized in this process.
Existing cultural signs are often chosen to serve as trademarks. This is normally done 

with the purpose of creating positive associations with the trademark right from the start. 
Thus, shoes were named after the Greek Goddess of Victory, Nike, to convey the message 
of success, overcoming and victory. Over the years, the trademark grew so strong that it 
turned into the sign’s primary meaning, while its original significance grew weaker and 
became a kind of secondary meaning. Additional examples are the word “Cadillac,” whose 
initial meaning is the name of a 17th century French explorer, but today it is primarily 
associated with automobiles and the word “Ajax,” which today primarily denotes cleaning 
products of the Colgate-Palmolive Company or a computer program offered by Microsoft, 
but not the hero of Greek myth.

Not every time when an existing cultural sign is used as a trademark, the trademark mean-
ing will become the dominant one. However, attaching a trademark connotation to the cultural 
sign will always alter its significance to some extent. For example, the trademarks “Mercedes” 
and “Tiffany” have absorbed some of the feminine essence embodied in the names. However, 
the names, too, have gained an additional significance, which can annoy their today’s bearers.  
Another example is the Walt Disney’s castle trademark. The trademark was inspired by the 
German Neuschwanstein Castle, build in the 19th century. Undoubtedly, the Walt Disney 
Company gained some of the magic of this castle by adopting its image as a trademark. How-
ever, the castle is today strongly associated with Walt Disney as well. This association gives 
the Neuschwanstein Castle a connotation of popularity, triviality and kitsch.

The influence of trademarks is not limited to cases, in which an existing cultural sign is 
chosen to serve as a mark. A culturally meaningful trademark must incorporate certain ideas 
and values. In order to reach this goal, the trademark should be linked to cultural signs that 
denote these ideas and values. For example, to invest a trademark with the spirit of romantic 
love, advertising can, among other things, display it together with the word “love,” flowery 
hearts, a diamond ring or a romantic couple walking on a beach. All of our society’s ideals – 
happiness, freedom, love, professional success – all are eventually exploited by advertising 
which attempts to link them to commercial trademarks. This process strengthens the cultur-
al significance of the advertised trademarks and of consumption in general. However, the 
significance of the social ideals exploited by advertising is affected as well. Although each 
advertisement pulls a given sign towards another product or service, they all have a com-
mon message: the way to happiness, freedom, love, professional success, etc. lies through 
the consumption of commercial goods and services. 

Even if not every single advertisement succeeds in fastening the promoted trademark to 
the desired cultural ideal, their cumulative effect successfully links consumption to impor-
tant social values, giving it a central place in modern society. People attribute great impor-
tance to consumption and associate it with happiness, pleasure, freedom and self-reward.15 
15	 See	Bruno	S.	Frey	&	Alois	Stutzer,	Happiness	and	Well-Being:	How	the	Economy	and	Institutions	

Affect	Happiness	29	(2002):	“The	material	standard	of	living	is	regularly	mentioned	by	a	majority	
of	 respondents	 as	 being	 one	 of	 the	 most	 important	 elements	 of	 well-being.	 Consumption	
has	 become	 one	 of	 the	 central	 activities	 of	 modern	 life.”	 See	 also	 Fromm,	 The	 Sane	
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However, because of the existence of reciprocal forces in the semantic field, this process 
has a flip side. Cultural ideals to which consumption has been linked start incorporating the 
materialistic values as well. If consumption denotes happiness then, necessarily, happiness 
also denotes consumption to a certain extent. If a luxury cruise, dinner in a restaurant or an 
expensive piece of jewelry symbolize true love, than the notion of true love also includes 
these consuming practices to some extent. Constantly linking cultural ideals to the banal 
context of consumption dilutes and hollows their distinct meaning. As Andrew Wernick 
notes, even in church, it is hard to hear the word “paradise” without thinking on the multi-
tude of goods to which this idea has been promotionally linked.16

Frequently cultural signs with a strong and distinctive significance, cultural icons, are 
chosen to serve as rhetorical figures in advertising. Thus, Cadillac uses the slogan “Life, 
Liberty, and the Pursuit;” McDonald’s has frequently featured the Statue of Liberty in its 
advertising; Mercedes-Benz has used a Stradivarius violin as a metaphor for high quality 
and uniqueness. Because of their symbolic power, cultural icons are especially susceptible 
to being used in advertisement. Here, like in the examples of the swastika and images of 
the British Royalty discussed above, the very act that strengthens the advertising message 
weakens the power of the employed cultural sign. The same advertisement that suggests 
that Mercedes cars are as unique as Stradivarius violins simultaneously implies that Stradi-
varius violins are as common as Mercedes cars.

Advertising is only one of the marketing techniques designed to invest trademarks with 
cultural meaning. All such techniques interfere with the meaning of the cultural signs they 
use. Thus, for example, the sponsorship of various cultural events by commercial corpo-
rations invests the trademarks of these corporations with some of the elevated spirit of 
the events. At the same time, however, the sponsorship invests the cultural events with 
some of the commercial spirit, with the flavor of glossy marketing, evoking a somewhat 
more suspicious and a less serious attitude towards them. The commercialization of the 
Olympic Games between the years 1984 and 2000 is a good example of this phenomenon. 
During that time, trademarks appeared on every object related to the Games, including the 
athletes themselves, marking the Games with the spirit of a large-scale marketing event.17 
The same applies to “product placement,” marketing technique, in which commercial trade-
marks are integrated into the plots of entertainment in a manner that makes them appear 
a natural part of the story. As James Bond checks his Omega watch, Omega absorbs some 
of Bond’s charm, intelligence and a suave sense of humor. Yet, by this very action, James 
Bond himself absorbs some of the lifeless metal glow, some unsavory association with mar-
keting, thereby becoming somewhat less authentic and credible.

The phenomenon described in this section will be referred to hereinafter as “the dilution 
of culture.” 

Society	123	(1955):	“Modern	man,	if	he	dared	to	be	articulate	about	his	concept	of	heaven,	
would	describe	a	vision	which	would	look	like	the	biggest	department	store	in	the	world,	showing	
new	things	and	gadgets,	and	himself	having	plenty	of	money	with	which	to	buy	them.”	

16	 Andrew	Wernick,	Promotional	Culture:	Advertising,	Ideology,	and	Symbolic	Expression	189	(1991).
17	 Matthew	McAllister,	Sponsorship,	Globalization	and	the	Summer	Olympics,	in	Undressing	the	

Ad:	Reading	Culture	in	Advertising	35,	41–43	(Katherine	Toland	Frith	ed.,	1997).
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III. The Legal Attitude towards the Dilution of Culture 
a) Cultural Signs Registered as Trademarks
The US legal system, as well as legal systems in other Western countries, does not rec-

ognize public interest in preserving cultural signs from commercialization. Exceptions to 
the registrability of trademarks are designed to protect the interests of private parties and 
to prevent consumer confusion. Thus, trademarks that falsely suggest a connection with 
institutions or persons, living or dead, or consist of a name, portrait, or signature identifying 
a particular living individual without his or her consent are not registrable.18 Cultural signs, 
which neither consist of existing trademarks nor suggest a connection to an institution or 
to a living or a recently deceased individual,19 are not protected from being appropriat-
ed as commercial trademarks, as the examples of Nike, Cadillac, Neuschwanstein Castle, 
Mercedes and Tiffany demonstrate. The only exceptions are the flag and other official insig-
nia of the United States and other countries.20 

A great number of signs in our culture do suggest a connection to institutions or to living 
or recently deceased individuals. These signs cannot be registered as trademarks without 
the consent of their legal owners. Thus, for example, nobody can register the words “Mi-
chael Jordan,” “Salvador Dali” or “NBA” as trademarks for any sort of products without the 
consent of the respective rights holders. However, this means only that the decision whether 
to turn them into trademarks or not lies with the rights holders. Thus, Michael Jordan chose 
to merchandise his name as a brand of Nike shoes, Salvador Dali’s heirs created a brand of 
a perfume out of his name and the National Basketball Association licenses its name to be 
used as a brand of chocolate.

When considering the impact on the cultural meaning of a sign, it does not make much 
of a difference whether turning it into a trademark is done with or without the consent of its 
legal owner. The associative link between the cultural sign and its trademark significance is 
even strengthened by such consent. Imagine that the legal system did not restrict the use of 
famous names as trademarks and that Nike called one of its shoes “Air Jordan” simply as 
a tribute to Michael Jordan. In this case, the name “Jordan” would probably be less associat-
ed with a brand of shoes than it is today, when Michael Jordan personally endorses the Nike 
sneaker. 

b) Marketing Techniques Exploiting Cultural Signs
As we have seen, provisions regulating trademark registration hardly restrict the possi-

bility to commercialize cultural signs. The same is true for provisions applying to marketing 
techniques that exploit cultural signs while building meaningful trademarks. 

18	 15	USC	1052	(a),	(c).
19	 It	 is	 clear	 that	using	a	 trademark	consisting	of	a	name	of	a	 famous	 individual	may	 falsely	

suggest	a	 connection	 to	 this	 individual	 only	when	he	or	 she	 is	 recently	dead.	By	 contrast,	
when	a	trademark	consists	of	a	name	of	a	historical	figure,	like	Napoleon,	no	such	connection	
could	 be	 reasonably	 assumed.	 The	 right	 of	 publicity,	 which	 protects	 famous	 individuals	
from	appropriation	of	the	commercial	value	of	their	personalities,	may	protect	them	against	
registration	of	their	insignia	as	trademarks.	See	Katya	Zakharov,	The	Right	of	Publicity:	How	
Much	of	It	Can	Be	Protected	by	Privacy	and	the	Law	of	Trademarks?,	2003	GRUR	Int.	118,	
125–126	(2003).

20	 15	USC	1052	(b).
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These techniques are generally categorized as commercial speech, which does not enjoy 
the full protection of the First Amendment. The limited protection of commercial speech 
manifests itself, inter alia, in the rule that commercial speech can be restricted, if it includes 
false or misleading statements.21 However, this rule does not constitute a serious limitation 
on marketing techniques aimed at imbedding trademarks with cultural meaning.  All these 
techniques attempt to convey the message that trademarks embody certain cultural values. 
For example, the Coca-Cola Company’s sponsorship of the Olympic Games suggests that 
the trademark “Coca-Cola” embodies such values as internationality, competitiveness and 
striving for perfection, and that these values can be identified with or even realized, at least 
to some extent, by the consumption of Coca-Cola products. Such messages are so incredible 
that they cannot be supported with any logical arguments; they influence the consumer on 
a purely emotional level. Interestingly, for the same reason such messages are able to escape 
entirely the scrutiny of the legal system. Since no reasonable consumer is expected to take 
them seriously, such messages are not regarded as misleading.22 

What does limit the possibility to employ cultural signs in marketing are private rights, 
specifically intellectual property rights. Some cultural signs are protected by copyright, 
trademark right or the right of publicity. For instance, Bart Simpson, Taylor Swift, Rihanna, 
James Bond, Mikhail Gorbachev and Queen’s “Bohemian Rhapsody” are all meaningful 
cultural signs, which are also protected as private property. Yet, as in the case with the 
registration of trademarks, this is not protection against commercialization. This protection 
implies merely that no commercial use of the cultural sign may be made without the consent 
of the rights holder. However, such consent is often given in exchange for a sufficient fee. 
Thus, all the cultural signs mentioned in this paragraph were used to promote commercial 
products or services. And as is the case with turning cultural signs into trademarks, using 
them in marketing techniques makes the associative link with commerce stronger, when the 
right holder of the sign approves the use.

c) Commercial Colonization
The influence of marketing techniques on our culture is not limited to the messages they 

convey directly. Today advertising and sponsorship are the central source of income for the 
main media channels – television, radio and the printed press. This allows the advertisers to 
exercise considerable control over the content of these media.23 As time goes by, commer-
cial conglomerates discover more and more ways to use media to convey their promotional 
messages. A good example of this tendency is the practice of product placement mentioned 
above. This practice was still rare in the mid-1990s, but today nearly every movie, reality 
show, game-show and sitcom include product placement. Product placement has no limits. 
Media previously thought to be inappropriate for commercial marketing, such as novels 

21	 See,	e.g.,	Kasky	v.	Nike,	27	Cal.4th	939	(Cal.	2002).
22	 More	 generally,	 promises	 of	 future	 performance	 in	 advertising	 are	 considered	 “puffing”	

and	are	not	actionable	as	fraud:	see,	e.g.,	American	Computer	Trust	Leasing	v.	Jack	Farrell	
Implement	Co.,	763	F.	Supp.	1473,	1487	(D.	Minn.	1991).

23	 See,	e.g.,	Matthew	P.	McAllister,	The	Commercialization	of	the	American	Culture	40	et	seq.	
(1996);	Ben	H.	Bagdikian,	The	Media	Monopoly	115	et	seq.	(1983);	Edwin	Baker,	Advertising	
and	a	Democratic	Press,	140	U.	Pa.	L.	Rev.	2097,	2139	et	seq.	(1992).
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and songs, have lost their immunity.24 Product placement has expanded into video games, 
Internet magazines and blogs as well.25 

This trend illustrates a more general tendency. As soon as corporations discover the po-
tential of a certain medium to attract an audience, they attempt to place their marketing 
messages on it. If the medium is especially successful, it is often purchased altogether. 
Thus, for example, in 1982 the Coca-Cola Company purchased Columbia Pictures, in 2006 
Google Inc. bought YouTube, and in 2022, Amazon’s acquired MGM. No medium of mass 
communication is immune to marketing. In the world of capitalism and free market com-
petition, every product ultimately reaches the one who values it the most, that is, is willing 
to pay the highest price for it.26 Audience is a very precious product for corporations, which 
are interested in exposing potential consumers to their marketing. Therefore, very commu-
nication medium that attracts an audience is almost inevitably destined to convey marketing 
messages. 

As soon as a communication medium becomes sponsored or owned by advertisers, 
commercial interest gradually gains control over its content. Thus, for example, Coca-Co-
la banned the use of 7-Up and Pepsi products in movies produced by Columbia Pictures 
shortly after purchasing the company. Entertainment content is increasingly designed and 
structured to seamlessly integrate promotional messages into its narratives.27 Since adver-
tisers are almost always willing to pay more than the audience to the owner of a given 
medium, they eventually have decisive influence over its content. At times corporations 
wishing to promote their products even initiate the creation of artistic projects. Thus, in 
2005 McDonald’s offered rewards to hip-hop artists who mentioned the Big Mac in their 
songs and more recently, Mattel launched its own film studio and produced the 2023 Barbie 
movie to promote its toy brands. 

Since one of the main goals of almost every marketing message is the creation of a strong 
and meaningful trademark, it can be said that the process of creating meaningful trademarks 
has a deep influence on our cultural environment. But what is the nature of that influence? It 
can be said that commercial corporations promote a certain ideology. Consider two follow-
ing examples. In 1971 Janis Joplin wrote a song entitled “Mercedes Benz.” In the song she 
asks the Lord to buy her a Mercedes Benz, a color TV and a night on the town. The song 
was written as a social commentary on the fact that people relate happiness to consump-

24	 John	Burkhalter	&	Carol	Curasi,	Music	and	Its	Multitude	of	Meanings:	Exploring	What	Makes	
Brand	 Placements	 in	 Music	 Videos	 Authentic,	 24	 J.	 BRAND	 MGMT.	 213	 (2017);	 Cristel	
A.	Russell	&	Barbara	B.	Stern,	The	Effects	of	Product	Placement	 in	Fictitious	Literature	on	
Consumer	Choice,	33	Psychol.	&	Mktg.	985	(2016).

25	 Jisu	Huh	&	Hye-Jin	Kim,	Native Advertising in Online News: Effects of Persuasion Knowledge and 
Brand Familiarity on Brand Attitudes,	29	J.	PROMOTION	MGMT.	1	(2020);	Ana	I.	Valenzuela,	
Bart	J.	Wojdynski	&	Nathaniel	J.	Evans,	Disclosure of Sponsored Content: Examining the Role 
of Brand Prominence and Persuasion Knowledge in Native Advertising,	39	PSYCHOL.	&	MKTG.	
2261	(2022).

26	 Richard	Posner,	 Economic	Analysis	 of	 Law	§§	1.1–1.2,	 at	5-13	 (3d	ed.	1986);	 A.	Mitchell	
Polinsky,	An	Introduction	to	Law	and	Economics	10	(2d	ed.	1989).

27	 Brian	Gillespie	et	al.,	Fitting Product Placements: Affective Fit and Cognitive Fit as Drivers of 
Consumer Evaluations of Brand Placements,	35	J.	BUS.	RSCH.	1	(2018).
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tion and material possessions. Ironically, in 1995 Mercedes Benz got a license from Janis 
Joplin’s step-sister, who owned the rights to the song, to use it in its own commercial. The 
second example is the vagrant style created by hippies in the 1960’s. This style was meant 
to convey the antiestablishment beliefs of this counterculture group, but was immediately 
adopted by clothing manufacturers and presented in advertising as a novelty in dressing 
style. By the early 1970s, much of the hippie style had been already integrated into the 
mainstream American culture28.

These two examples demonstrate how commercial interest can entirely distort, hijack the 
meaning of a cultural sign, when this meaning clashes with the commercial ideology. The 
strongest message of their ideology is the endorsement of the values of capitalism in general 
and consumer culture in particular. Several big media sponsors have even formulated in ex-
plicit rules that the media content must not bear any kind of critique on advertising, on the 
consumer culture and, more generally, any negative claims concerning the capitalist world 
order.29 The ideology promoted by commercial corporations has already acquired a domi-
nant position in our society; it is usually taken for granted and very rarely questioned. The 
more media falls into the hands of advertisers, the deeper these values will be ingrained into 
our culture, making it increasingly materialistic and consumption-oriented.

As the time goes by, marketing techniques capture more and more of the space around 
us. Sidewalks, buildings, beaches and every place our eye naturally falls on bear messages 
designed to make us remember certain trademarks. Marketing messages saturate our public 
space and constantly invade the private sphere. Some scholars equate, quite properly, com-
mercial overload with air pollution.30 The legal system does not provide us with protection 
against the downpour of commercial messages. Quite the contrary, since the commercial mes-
sages are regarded as “neutral,” they can reach us in places where political messages cannot, 
for example, in situations of “captive audience.”31 The very omnipresence of promotional 
messages further endorses the commercial ideology. The more we are used to these messages, 
the more they seem as a natural and indispensable part of our life. Our environment, saturated 
with marketing, tells us implicitly that commercial messages have the legitimacy to reach us 
everywhere, to appear in every possible medium. We become conditioned with the idea that 
consumption and marketing have the right to occupy a central place in our life.

Thus, although commercial speech is not regarded as a primary subject of the First 
Amendment, for all intents and purposes it is commercial speech that dominates our social 
and cultural discourse. This process is made possible by the logic of capitalism and free 
market economy: the divine right of capital32 has no limits. Capital can control or purchase 
28	 Bagdikian,	supra	note	22,	at	189–190.
29	 Baker,	supra	note	22,	at	2149	et	seq.
30	 See,	e.g.,	Dennis	D.	Hirsch,	Protecting	the	Inner	Environment:	What	Privacy	Regulation	Can	

Learn	from	Environmental	Law,	41	Ga.	L.	Rev.	1,	23	et	seq.	(2006).
31	 See	Lehman	v.	City	of	Shaker	Heights,	418	U.S.	298,	304	(The	court	upheld	the	city’s	policy	

of	selling	advertising	space	on	buses	only	to	“innocuous	and	less	controversial”	commercial	
advertising,	but	not	to	political	advertising.	Users	of	buses	should	not	be	“subjected	to	the	
blare	of	political	propaganda.”)

32	 A	term	coined	by	Marjorie	Kelly.	See	Marjorie	Kelly,	The	Divine	Right	of	Capital:	Dethroning	the	
Corporate	Aristocracy	(2001).
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whatever it wishes. When it wishes to enter the cultural scene, hardly any structure will stay 
immune to its power. Under these circumstances, there is hardly anything that can hamper 
the dominance of the commercial ideology. 

IV. The Doctrine of Dilution
As shown in the previous Part, the process of creating meaningful trademarks interferes 

with the meaning non-commercial cultural signs and promotes the consumption ideology. 
The legal system hardly interferes with this process. This Part will demonstrate that the 
legal system does protect trademarks themselves as cultural signs, thereby securing the 
dominance of the consumption ideology.

The traditional purpose of trademark law is to protect the trademark as a symbol identi-
fying a single source of goods or services. In terms of the Q model, it is designed to protect 
the mental link between the trademarked sign and the goods of the trademark owner, the 
link identifying the trademark owner as the origin of the respective goods.

As discussed above, trademark owners today invest much effort in creating additional 
cultural significance for their trademarks. As time goes by, this additional significance is 
becoming more and more important. Thus, many companies today invest more resourc-
es in marketing than in the quality of their goods.33 Trademark law seems to approve of 
and encourage these developments by granting a great degree of protection to the cultural 
meaning of trademarks. This happens in the first place due to the protection of trademarks 
against dilution.

The doctrine of dilution was first introduced into the United States in the late 1920s. 
Since then, it has been gradually taking roots and increasingly expanding its scope in the 
federal and the state law.34 The concept of dilution was codified in the federal law in 1996. 
Ten years later, Congress substantially reviewed the Federal Dilution Protection Act, en-
acting the Trademark Dilution Revision Act (hereinafter “TDRA”) of 2006. Among other 
things, the TDRA codified the two branches of the dilution doctrine, “blurring” and “tar-
nishment,” which will be discussed below. 

a) Dilution by Blurring
Dilution by “blurring” occurs, when a well-known trademark is used for goods so sub-

stantially different from those it is known for that no consumer confusion is likely. Pro-
tection against “blurring” prevents a “gradual whittling away” of the uniqueness and the 
distinctiveness of a famous trademark caused by the fact that it ceases to be associated 
exclusively with its owner.35 

33	 See	Valérie	Meunier,	Theory	of	Industrial	Organization,	available	at	http://www.econ.au.dk/
fag/2157/e06/Notes/Intro_Chap1.pdf	 1	 (2006);	 Terry	 L.	 Andras	 &	 Srinivasan	 Srinivasan,	
Advertising	 Intensity	and	R&D	 Intensity:	Differences	Across	 Industries	and	Their	 Impact	on	
Firm	Performance,	2	INT’L	J.	BUS.	&	ECON.	167	(2003).

34	 For	the	historical	development	of	the	doctrine	see	Robert	N.	Klieger,	Trademark	Dilution:	the	
Whittling	away	of	the	Rational	Basis	for	Trademark	Protection,	58	U.	Pitt.	L.	Rev.	789	(1997).

35	 J.	Thomas	McCarthy,	McCarthy	on	Trademarks	and	Unfair	Competition	§§	24.70–24.71	(5th	
ed.	2025).	See	Frank	Schechter,	The	Rational	Basis	of	Trademark	Protection,	40	Harv.	L.	Rev.	
813	(1927).
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Thus, dilution by “blurring” actually protects famous trademarks from additional com-
mercial association. It is very doubtful, though, that such protection is desirable. Cultural 
signs are generally not protected from alteration of their meaning which occurs when they 
are adapted as trademarks. Thus, Nike, the Greek Goddess, was not protected from an ad-
ditional meaning imposed on it by a brand of shoes. By contrast, “Bacardi” is protected 
from becoming a brand of jewelry,36 the circus trademark “The Greatest Show on Earth” 
– from association with used cars,37 the “Lexus” mark for cars – from becoming a brand 
of personal care products,38 and even “Fasny,” New York’s firemen’s organization, is pro-
tected from being associated with private schools.39 This approach is unjustified. The legal 
system allows trademark owners to exploit cultural signs without limitation while creating 
a meaningful trademark. Trademarks are created entirely from the spirit and significance of 
the various signs of our culture. However, when others wish to use the meanings of these 
cultural signs, now incorporated in a commercial trademark, the legal system does not let 
this happen. Such attitude creates an asymmetrical relationship between the various signs, 
letting the cultural meaning flow only in one direction – from the cultural public domain 
into commercial trademarks, subject of private property.

Trademark owners have a strong economic motivation to incorporate the notions of ex-
clusivity, superiority and uniqueness into their trademarks. However, we, as a society, hard-
ly have any great interest in these commercial cultural icons. It can hardly be argued that 
the public interest in the distinctive meaning of “Bacardi” is greater than in the meaning of 
Nike (the Goddess). Here it may be useful to recall Wernick’s remark that even in church 
it is hard to disassociate the notion of paradise from commercial products.40 Why should 
trademarks, as cultural signs, or, better said, idols, enjoy a better status? Allowing famous 
trademarks to be used for unrelated products, without creating confusion, would indeed 
dilute their distinctive cultural meaning, and thus somewhat weaken the commodity fetish-
ism41 currently dominating our society. In other words, if we constantly come across “Rolls 
Royce” peanuts, “Chanel” floor wax and the like, perhaps the idolized status of famous 
trademarks in our culture would be somewhat shaken. I see no reason why the legal system 
should act to prevent this from happening and try to preserve the somewhat pagan consumer 
culture promoted by commercial corporations.

The protection against dilution by blurring becomes even more difficult to understand 
when the trademark itself is created out of an existing cultural sign. Thus, one court has 
held that the use of the name “Tiffany’s” by a Boston restaurant diluted the famous jewelry 

36	 Bacardi	&	Company	Ltd.	v.	Bacardi	Mfg	Jewelers	Co.,	Inc.,	174	U.S.P.Q.	284	(N.D.	Ill.	1972),	
aff’d,	475	F.2d	1406	(7th	Cir.	1973).

37	 Ringling	Bros.-Barnum	&	Bailey	Combined	Shows,	Inc.	v.	Celozzi-Ettelson	Chevrolet,	Inc.,	855	
F.2d	480	(7th	Cir.	1988).

38	 Toyota	 Jidosha	Kabushiki	Kaisha	d/b/a	Toyota	Motor	Corp.	 v.	Natural	Health	Trends	Corp.,	
2005	U.S.	Dist.	LEXIS	10442	(C.D.	Cal.	2005).

39	 Fireman’s	Association	of	the	State	of	New	York	v.	French	American	School	of	New	York,	2007	
WL	1628372	(N.Y.A.D.	3	Dept.).

40	 Wernick,	supra	note	15,	at	189.
41	 A	term	introduced	by	Karl	Marx	in	Karl	Marx,	Capital	163	et	seq.	(1976).
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trademark.42 A similar conclusion was reached in another case concerning the name “Tiffa-
ny & Co.” used by the defendant for a movie theater.43 Thus, the legal system holds the view 
that “Tiffany” should signify jewels and only jewels. But why? Tiffany is a female name 
that has been appropriated as a trademark. As discussed above, such appropriation added 
a commercial connotation to this name, thus somewhat altering its cultural meaning. That 
is, the legal system sees nothing wrong with the fact that, when we meet a person named 
Tiffany, in our mind it might create an association with the jewelry store. However, should 
we recall a restaurant or a movie theater when we come across a Tiffany’s jewelry store, this 
would be the kind of evil the legal system seeks to prevent. It is inapprehensible, what kind 
of values stand behind such an approach. 

The TDRA of 2006 approves the practice of protecting famous trademarks consisting of 
existing cultural signs against dilution by explicitly stating that the protection against dilu-
tion is not limited to inherently distinctive trademarks, such as invented words.44

b) Dilution by Tarnishment
The most far-reaching protection of the cultural meaning of trademarks is granted by the 

second branch of the dilution doctrine, tarnishment.45 Tarnishment occurs when a famous 
trademark is used in a manner that clashes with its image as created and maintained by its 
owner.46 The protection against tarnishment was criticized by legal scholars.47 Some of them 
even doubted that the Federal Anti-Dilution Act embraced the notion of tarnishment.48 This 
doubt was shared by the Supreme Court in Moseley v. Victoria Secret Catalogue, Inc.49 One 
of the primary purposes of enacting the TDRA of 2006 was to resolve this ambiguity and 
explicitly incorporate protection against tarnishment into the federal anti-dilution law.50

The protection against “tarnishment” is limited by an explicit exclusion of “fair use,” 
reflecting the legislator’s concern about the First Amendment rights. The TDRA elaborated 
42	 Tiffany	&	Co.	v.	Boston	Club,	Inc.,	231	F.	Supp.	836	(D.	Mass.	1964).
43	 Tiffany	&	Co.	v.	Tiffany	Productions,	264	N.Y.S.	459	(N.Y.	Sup.	Ct.1932),	aff’d,	260	N.Y.S.	821	

(N.Y.	App.	Div.	1932).	See	also	Tiffany	&	Co.	v.	Classic	Motor	Carriages,	 Inc.,	10	U.S.P.Q.2d	
1835	(T.T.A.B.	1989).	

44	 15	USC	1125	(c)	(1).
45	 For	an	opposite	view	see	Robert	G.	Bone,	A	Skeptical	view	of	the	Trademark	Dilution	Revision	

Act,	 11	 Intell.	 Prop.	 L.	 Bull.	 187,	 189–191	 (2007):	 “Dilution	 by	 tarnishment	 is	 the	 least	
problematic	[…]	[type]	of	dilution.”

46	 L.L.	Bean,	Inc.	v.	Drake	Publishers,	Inc.,	811	F.2d	26,	31	(1st	Cir.	1987).
47	 See,	e.g.,	Klieger,	supra	note	33;	Natalie	A.	Dopson,	The	Federal	Trademark	Dilution	Act	and	

Its	Effect	on	Parody:	No	Laughing	Matter,	5	J.	Intell.	Prop.	L.	539	(1998);	Robert	S.	Nelson,	
Unraveling	 the	 Trademark	 Rope:	 Tarnishment	 and	 its	 Proper	 Place	 in	 the	 Laws	 of	 Unfair	
Competition,	42	IDEA	133	(2002);	Julie	Zando-Dennis,	Not	Playing	Around:	the	Chilling	Power	
of	the	Federal	Trademark	Dilution	Act	of	1995,	11	Cardozo	Women’s	L.J.	599	(2005).

48	 See,	e.g.,	Robert	C.	Denicola,	Some	Thoughts	on	the	Dynamics	of	Federal	Trademark	Legislation	
and	the	Trademark	Dilution	Act	of	1995,	59	Law	&	Contemp.	Probs.	75,	88–90	(1996);	Miles	
J.	Alexander	&	Michael	K.	Heilbronner,	Dilution	under	Section	43(c)	of	the	Lanham	Act,	59	Law	
&	Contemp.	Probs.	93,	124	(1996).

49	 123	S.	Ct.	1115,	1124	(U.S.	2003).
50	 15	USC	1125	(c).
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on this exclusion, which was previously formulated rather laconically.51 Whether this elab-
oration broadens the scope of the “fair use” defense is, however, questionable.52

The body of case law dealing with tarnishment is quite substantial. For the purpose of the 
current analysis, I would like to consider the influence of the three following factors on the 
outcome of the decisions: 1) The Role of the Trademark in the Conveyed Message; 2) The 
Nature of the Conveyed Message; 3) The Likelihood of Consumer Confusion. 

1) The Role of the Trademark in the Conveyed Message
8Ien tIe tarniTIing eYQreTTion in RueTtion CearT a clear critical coNNent on the 

trademark owner
 tIe courtT uTuallZ regarE it aT QrotecteE TQeecI� 5IuT
 in one caTe an 
enWironNental nonQrofit organi[ation uTeE a NocLing caricature of 3eEEZ ,iloXatt
 
a cartoon cIaracter tIe Qlaintiff uTeE to QroNote itT electric utilitieT� 5Ie oCWiouT Qur-
QoTe of tIiT uTe XaT to critici[e tIe QolicZ of tIe Qlaintiff
 anE tIe court EenieE traEeNarL 
infringeNent��3 In a TiNilar caTe
 infringeNent claiNT Xere EenieE XIere an enWiron-
Nental grouQ ran a Qolitical aE critici[ing tIe QolicieT of tIe 6�S� 'oreTt SerWice� 5Ie aE 
featureE tIe Xell-LnoXn figure of SNoLeZ #ear trZing to IiEe a cIain TaX CeIinE IiT 
CacL
 XitI tIe Tlogan rSaZ it ainqt To
 SNoLeZ�s�4 5Ie TaNe concluTion iT uTuallZ reacIeE 
XIen tIe tarniTIing uTe intenET to critici[e tIe WalueT reQreTenteE CZ tIe traEeNarL 
Nore generallZ� 5IuT
 in one caTe tIe EefenEant QroEuceE QIotograQIT of #arCie EollT in 
WariouT TeYuali[eE QoTeT
 often juYtaQoTeE XitI Wintage IouTeIolE aQQlianceT� %oing To
 
Ie atteNQteE to critici[e tIe oCjectification of XoNen aTTociateE XitI #arCie� 5Ie court 
founE tIe uTe non-infringing��� 5Ie TaNe reTult XaT reacIeE in a caTe concerning tIe 
Tong r#arCie (irls tIat NocLeE tIe CranE WalueT of tIe rClonE CiNCo girls XIoTe rlife 
iT QlaTtic�s�6 

)oXeWer
 XIen a traEeNarL iT uTeE to eYQreTT ToNetIing Eifferent tIan critiRue on 
itT oXner or tIe WalueT reQreTenteE CZ tIe NarL
 courtT uTuallZ eTtaCliTI a traEeNarL 
infringeNent� SucI concluTion XaT reacIeE regarEing an atIletic coNQetition for Io-
NoTeYualT calleE tIe r(aZ 0lZNQic (aNeT
s�7 t-TIirtT iNQrinteE XitI a ClacL WerTion of 
.icLeZ anE .innie .ouTe�8 anE Naga[ine caricature
 XIicI altereE tIe .icIeloCqT Tlo-

51	 15	USC	1125	(c)(3).
52	 Some	scholars	argue	that	the	revision	expanded	the	scope	of	the	“fair	use”	defense:	see,	e.g.,	

McCarthy,	supra	note	34,	§	24.123;	Kent	D.	Stuckey	et	al,	 Internet	and	Online	Law	§	7.03	
(2008).	

Others	believe	that	the	scope	of	the	defense	has	not	been	changed:	see,	e.g.,	Marc	L.	Delflache	
&	Sarah	Silbert	&	Christina	Hillson,	Life	after	Moseley:	the	Trademark	Dilution	Revision	Act,	16	
Tex.	Intell.	Prop.	L.J.	125,	142	(2007).

53	 Reddy	 Communications,	 Inc.	 v.	 Environmental	 Action	 Foundation,	 Inc.,	 199	 U.S.P.Q.	 630	
(D.D.C.	1977).

54	 LightHawk,	The	Environmental	Air	Force	v.	Robertson,	812	F.Supp.	1095	(W.D.Wash.1993).
55	 Mattel	Inc.	v.	Walking	Mountain	Productions,	353	F.3d	792	(9th	Cir.	2003).
56	 Mattel	Inc.	v.	MCA	Records,	Inc.,	28	F.	Supp.	2d	1120	(C.D.	Cal.	1998).
57	 San	Francisco	Arts	&	Athletics	v.	International	Olympic	Committee,	483	U.S.	522	(1987).
58	 Walt	Disney	Co.	v.	Powell,	698	F.	Supp.	10	(D.D.C.	1988),	aff’d	in	part	and	vacated	in	part,	

remanded,	897	F.2d	565	(D.C.	Cir.	1990).
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gan r0ne 5aTte anE :ouqll %rinL It %rZs into r0ne 5aTte anE :ouqll %rinL It 0ilZs in 
orEer to coNNent on oil TQill into tIe riWer froN XIicI tIe .icIeloC CreXerZ tooL itT 
Xater�

SucI EeciTionT eYtenTiWelZ Qrotect traEeNarLT aT cultural TignT
 alloXing traEeNarL 
oXnerT to control Tocial anE Qolitical connotationT of tIeir NarLT� 5IuT
 XitIout tIe 
QerNiTTion of tIeir legal oXnerT
 tIe 0lZNQic TZNCol NaZ not Ce eNQloZeE in tIe 
gaZqT Ttruggle for eRualitZ
 .icLeZ anE .innie .ouTe are not alloXeE to engage in tIe 
Tocial EiTcourTe concerning racial EiTcriNination anE tIe .icIeloCqT NarL NaZ not Ce-
coNe aTTociateE XitI Qollution iTTueT�

-et uT eYaNine tIe eYaNQle of tIe r(aZ 0lZNQic (aNeTs Nore cloTelZ� 5Ie 0lZNQic 
(aNeT are a WerZ Ttrong cultural Tign in our TocietZ� ItT Neaning iT createE Eue to tIe 
atIleteT QarticiQating in tIe (aNeT
 tIe QuClic XatcIing anE EiTcuTTing tIeN
 QreTT anE 
literature� "nE Zet
 tIere iT a Tingle entitZ tIat oXnT all tIe TZNColT relateE to tIe (aNeT 
u tIe 0lZNQic $oNNittee� #etXeen tIe ZearT ��84 anE 2��� tIe $oNNittee cIoTe to 
coNNerciali[e tIe 0lZNQic (aNeT eYtenTiWelZ tIereCZ Eiluting tIeir cultural Neaning� 
%oing To
 it EeQriWeE tIe QuClic of tIe QuritZ of one of itT TtrongeTt cultural TignT for itT 
oXn econoNic gain� )oXeWer
 XIen a gaZ rigItT grouQ XiTIeT to eNQloZ tIe 0lZNQic 
TZNColT to conWeZ a NeTTage of Tocial acceQtaCilitZ
 tIe $oNNittee IaT tIe rigIt to Qre-
Went it froN Eoing To� 5IiT Tituation aQQearT to Ce eTQeciallZ Qeculiar if Xe recall tIat tIe 
0lZNQic (aNeT originate in tIe ancient (reece
 XIere tIeZ Xere Qart of itT IoNoTeYual 
culture� 5Ie QarticiQation in tIe (aNeT XaT liNiteE to Zoung NaleT
 XIo coNQeteE naLeE
 
aT tIe feTtiWal XaT Neant
 in Qart
 to celeCrate tIe CeautZ of tIe Nale CoEZ� 

5Ie XIole conceQt tIat a cultural Tign NaZ IaWe an oXner iT funEaNentallZ flaXeE� 
$ultural TignT in general anE traEeNarLT in Qarticular TIaQe our Tocial anE cultural 
Ieritage� $ultural TignT reflect tIe WalueT anE tIe conWentionT of our TocietZ� 5IeTe Wal-
ueT anE conWentionT TIoulE not eWolWe unEer tIe TuQerWiTion of traEeNarL oXnerT� 5Ie 
0lZNQic $oNNittee TIoulE IaWe no rigIt to NaLe EeciTionT XitI reTQect to tIe cultural 
Neaning of tIe 0lZNQic (aNeT anE
 QarticularlZ
 on XIetIer or not tIeZ TIoulE Ce aTTo-
ciateE XitI IoNoTeYualT� #Z letting tIe 0lZNQic $oNNittee NaLe a EeciTion on tIiT iT-
Tue
 Xe alloX a Tingle QriWate entitZ to EeterNine XIetIer or not our cultural QerceQtion 
of XIoleToNe anE QreTtigiouT atIletic gaNeT TIoulE incluEe tIe notion of IoNoTeYuali-
tZ� 5IiT Tituation iT unEeTiraCle� 5Ie TocietZ TIoulE Ce aCle to eTtaCliTI tIe Neaning of itT 
cultural TignT in a free anE uncontrolleE Eialogue� 5Ie general attituEe of tIe 8eTtern 
legal TZTteNT
 accorEing to XIicI cultural TignT are not QrotecteE againTt alteration of 
tIeir NeaningT Cut in eYceQtional caTeT
 iT tIe onlZ acceQtaCle QoTition in a EeNocratic 
TocietZ� 5IiT QoTition TIoulE not cIange XIen tIe cultural Tign in RueTtion iT a regiT-
tereE traEeNarL� 5Ie Neaning eNCeEEeE in cultural TignT TIoulE alXaZT Ce conTiEereE 
aT ToNetIing tIat CelongT to tIe QuClic anE neWer aT QriWate QroQertZ of certain entitieT� 

In tarniTINent caTeT courtT often eNQIaTi[e tIat tIe EefenEantT IaWe aEeRuate alter-
natiWe aWenueT of coNNunicating tIeir NeTTageT XitIout uTing anotIerqT traEeNarL��� 

59	 Mutual	of	Omaha	Ins.	Co.	v.	Novak,	836	F.2d	397,	402	(8th	Cir.	1987);	Anheuser-Busch,	Inc.	v.	
Balducci	Publications,	28	F.3d	769,	778	(8th	Cir.	1994);	Dr.	Seuss	Enterprises,	L.P.	v.	Penguin	
Books	USA,	Inc.,	109	F.3d	1394,	1403–1404	(9th	Cir.	1997);	Interbank	Card	Ass’n	v.	Simms,	
431	F.	Supp.	131,	133	(M.D.	N.C.	1977).
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5IiT attituEe TignificantlZ TiNQlifieT tIe coNQleY cultural realitZ� In tIe caTeT NentioneE 
aCoWe traEeNarLT Xere uTeE aT rIetorical figureT
 in orEer to NaLe tIe conWeZeE NeTTag-
eT Nore conWincing anE Nore NeNoraCle� "nE altIougI tIere are QlentZ of rIetorical 
figureT tIat are not QrotecteE aT traEeNarLT
 it cannot Ce argueE tIat tIere iT no neeE 
to uTe anotIerqT traEeNarLT to conWeZ oneqT NeTTageT� &WerZ cultural Tign IaT a EiTtinct 
Neaning or
 in terNT of tIe 2 NoEel
 a EiTtinct configuration of linLT leaEing to it� 5Ie 
Tocial NeTTage conWeZeE tIrougI ClacL .icLeZ anE .innie .ouTe can IarElZ Ce eY-
QlaineE in XorET� SiNilarlZ
 tIere are no eRuiWalentT to r(aZ 0lZNQic (aNeTs or d0ne 
5aTte anE :ouqll %rinL It 0ilZ�r

0f courTe
 tIe cultural Neaning of a traEeNarL iT EiluteE XIen it iT uTeE to eYQreTT an 
iEea XIollZ unrelateE to it� )oXeWer
 traEeNarL oXnerT
 too
 often eNQloZ Neaningful 
cultural TignT aT rIetorical figureT
 tIereCZ Eiluting tIeir EiTtinctiWe Tignificance� 5IuT
 
for inTtance
 tIe legal TZTteN iT not concerneE XitI tIe QuClic intereTt in Qrotecting tIe 
QIraTe r-ife
 -iCertZ
 anE tIe 1urTuit of )aQQineTTs againTt Eilution occurring XIile it iT 
uTeE aT a rIetorical figure tIat CuilET tIe $aEillac traEeNarL� "t tIe TaNe tiNe
 tIe inter-
eTt of .icIeloC QreWentT tIe uTe of itT traEeNarL aT a rIetorical figure to conWeZ a NeTTage 
againTt Qollution� I Tee no reaTon XIZ traEeNarLT TIoulE Ce regarEeE aT cultural TignT of 
a IigIer ranL anE QrotecteE againTt NoEificationT of tIeir Neaning� 0nce traEeNarLT en-
ter tIe Tcene of QlaZing XitI XorET
 of NaLing a ToQIiTticateE uTe of tIe eYiTting cultural 
TignT to conWeZ tIeir NeTTageT
 tIeZ TIoulE tIeNTelWeT oCeZ tIe ruleT of tIiT gaNe�

-et uT iNagine cultural Neaning aT a Naterial IaWing certain
 liNiteE NaTT� 5Iat iT
 Xe 
IaWe onlZ a liNiteE caQacitZ of conTiEering tIingT iNQortant
 eYciting
 intereTting
 etc� 
"ttacIing great iNQortance to ToNe iTTueT neceTTarilZ iNQlieT attacIing leTT iNQortance 
to otIer iTTueT� 8Ien traEeNarLT CecoNe tIe center of our attention
 XIen tIeZ en-
coNQaTT a Tignificant Qortion of cultural Neaning
 tIeZ neceTTarilZ EeQriWe otIer iTTueT 
of tIiT Neaning
 QuTIing tIeN aTiEe� If tIe legal TZTteN QreWentT traEeNarL Eilution 
tIrougI eYQreTTiWe TQeecI on iTTueT unrelateE to tIe NarL
 it QreWentT reEiTtriCution of 
tIe cultural Neaning anE reinforceT EiTtriCution tIat faWorT tIe LeZ QoTition traEeNarLT 
IolE in our culture� 'or eYaNQle
 not letting to uTe tIe .icIeloC traEeNarL to conWeZ 
a NeTTage againTt Qollution QreWentT tIe cultural Neaning of .icIeloC froN leaLing out 
into tIe EiTcuTTion on enWironNental iTTueT� 

�
 5IF NBUVSF PG UIF CPOWFZFE .FTTBHF
&Wen XIen tIe EefenEantqT NeTTageT TQecificallZ target traEeNarLT
 tIeZ are not alXaZT 

TecureE froN liaCilitZ for tarniTINent� 8IetIer tIe traEeNarL uTe XoulE Ce QerNitteE 
or enjoineE EeQenET largelZ on tIe RueTtion of what NeTTage aCout tIe traEeNarL it con-
WeZT� 5IuT
 courtT inWariaClZ alloX eYQreTTionT XIoTe NeTTageT are eaTilZ EeciQIeraCle 
anE reaEilZ unEerTtanEaCle�6� 3eEEZ ,iloXatt anE SNoLeZ #ear caTeT
 EiTcuTTeE aCoWe
 
are illuTtratiWe eYaNQleT of tIiT QrinciQle� )oXeWer
 XIen tIe NeTTage iT ToNeXIat Nore 
allegorical
 leTT TQecific anE EoeT not critici[e anZtIing in Qarticular
 itT EeTtinZ iT ratIer 
IarE to QreEict� 

60	 See,	e.g.,	WHS	Entertainment	Ventures	v.	United	Paperworkers	 Intern.	Union,	997	F.	Supp.	
946	(M.D.	Tenn.	1998):	flyers	that	listed	violations	of	a	saloon	and	included	a	parody	of	the	
saloon’s	trademark	were	not	found	to	violate	the	mark.	See	also	the	already	mentioned	Barbie	
cases:	supra	notes	54–55.
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"ltIougI it iT a Xell-eTtaCliTIeE QrinciQle tIat tIe 'irTt "NenENent QrotectT not 
onlZ tIoTe XIoTe joLeT are funnZ
6� it TeeNT tIat a XittZ QaroEZ iT NucI Nore liLelZ to 
Ce QrotecteE tIan a TtuQiE joLe� 5IuT
 in one caTe tIe EefenEant TolE t-TIirtT Cearing tIe 
inTcriQtion r.iaNi .ices anE featuring tXo coNical cartoon Nice reTeNCling tIe cIar-
acterT of tIe r.iaNi 7ices teleWiTion TerieT anE aQQearing in TiNilar TettingT� 5Ie court 
concluEeE tIat tIe t-TIirtT QaroEieE tIe tougI
 courageouT
 anE TtZliTI EetectiWeT of r.i-
aNi 7ices anE EiE not infringe itT traEeNarL�62 In anotIer caTe tIe uTe of tIe acronZN 
r#6'6s u r#Z 6T
 'ucL :ous in a Tatirical NoWie XaT IelE to Ce a QrotecteE QaroEZ of 
tIe traEeNarL r'6#6s u r'or 6T #Z 6T�s %eNonTtrating IiT oXn gooE TenTe of IuNor
 
+uTtice 0Xen noteE tIat tIe QlaintiffqT action XaT r6'6#s u r6tterlZ 'riWolouT 6nEer 
#ioQTZ�s63

#Z contraTt
 XIere a Naga[ine QuCliTIeE a Tatirical Qictorial eTTaZ entitleE r.onLeZ-
ing "rounE XitI 5ar[an anE +anes EeQicting 5ar[an anE IiT Xife +ane engaging in eY-
Qlicit TeYual actiWitieT anE conWerTation
 tIe court EiEnqt finE tIe joLe funnZ�64 Noting 
tIat tIe eTTaZ rQoLeE funs at tIe iNage of 5ar[an anE +ane
 tIe court neWertIeleTT founE 
tIat tIe 'irTt "NenENent EiE not Qrotect tIe EefenEant
 XIo rClatantlZ infringeEs tIe 
traEeNarLT� 5Ie r.onLeZing "rounEs eTTaZ XoulE irreQaraClZ IarN tIe reQutation of 
5ar[an anE +ane aT QerTonT of IigI Noral TtanEarET
 aENiraCle traitT of cIaracter anE 
clean anE attractiWe aQQearanceT
 it concluEeE� SiNilarlZ
 t-TIirtT Cearing an iNQrint re-
TeNCling tIe (eneral &lectric traEeNarL reaEing r(enital &lectric
s6� QoTterT XitI r&n-
joZ $oca-$olas logo XitI tIe TeconE XorE altereE To aT to reaE r&njoZ $ocaines anE 
r(arCage 1ail ,iETs TticLerT TIoXing tIe r$aCCage 1atcI ,iETs EollT in Wiolent anE 
ToNetiNeT noYiouT TettingT66 Xere all enjoineE aT traEeNarL infringeNentT� 

"n earlZ QoTt-5%3" tarniTINent caTe Eealt XitI tIe uTe of tIe XorET r$IeXZ 7uitons 
for Eog toZT� (iWing a generouT interQretation to tIe neXlZ forNulateE rfair uTes EefenTe
 
a 7irginia feEeral EiTtrict court EeclineE Eilution claiNT anE recogni[eE r$IeXZ 7ui-
tons aT a QrotectaCle QaroEZ anE a IuNorouT QlaZ on -ouiT 7uittonqT IigI-enE iNage�67 
SeWeral TcIolarT regarEeE tIiT EeciTion aT a confirNation of tIe eYQanEeE Qrotection 
tIe traEeNarL QaroEieT Xill Ce entitleE to after tIe 5%3"�68 )oXeWer
 tIiT QroNiTing 
Ttart EiE not QroWe to NarL a neX era for traEeNarL QaroEieT� +uTt aCout Ialf a Zear later
 

61	 See	Yankee	Publishing	Inc.	v.	News	America	Publishing,	Inc.,	809	F.	Supp	267,	280	(S.D.N.Y.	
1992);	Campbell	v.	Acuff-Rose	Music,	Inc.,	510	U.S.	569,	583	(1994).

62	 Universal	City	Studios,	Inc.	v.	T-Shirt	Gallery,	Ltd.,	634	F.	Supp.	1468	(S.D.	N.Y.	1986).	See	also	
Universal	City	Studios,	Inc.	v.	Casey	&	Casey,	Inc.,	622	F.	Supp.	201	(S.D.	Fla.	1985),	aff’d,	792	
F.2d	1125	(11th	Cir.	1986).

63	 GTFM	LLC	v.	Universal	Studios	Inc.,	2006	WL	1377048	(S.D.N.Y.	2006).
64	 Edgar	Rice	Burroughs,	Inc.	v.	High	Soc.	Magazine,	Inc.,	7	Media	L.	Rep.1862	(S.D.	N.Y.	1981).
65	 General	Electric	Co.	v.	Alumpa	Coal	Co.,	205	U.S.P.Q.	1036	(D	Mass	1979).
66	 Original	Appalachian	Artworks,	Inc.	v.	Topps	Chewing	Gum,	642	F.	Supp.	1031	(N.D.	Ga.	1986).
67	 Louis	Vuitton	Malletier	S.A.	 v.	Haute	Diggity	Dog,	LLC,	464	F.	Supp.	2d	495,	507	 (E.D.	Va.	

2006).
68	 See,	e.g.,	Deborah	R.	Gerhardt,	The	2006	Trademark	Dilution	Revision	Act	Rolls	Out	a	Luxury	

Claim	and	a	Parody	Exemption,	8	N.C.	J.	L.	&	Tech.	205,	226–227	(2007).
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a EiTtrict court of 6taI gaWe itT ToNeXIat leTT QaroEZ-frienElZ ruling in )arriT 3eTearcI
 
Inc� W� -ZEon�6� In tIiT caTe tIe EefenEant offereE for Tale t-TIirtT anE TticLerT tIat Core 
an iNage reTeNCling tIe faNouT r$IeN %rZs traEeNarL
 Cut reaEing r$IeN-8Io s 
accoNQanieE CZ tIe Tlogan rSticLin It to tIe -ittle (uZ�s Stating tIat tIe EefenEantqT uTe 
IarNeE tIe reQutation of tIe traEeNarL CZ creating a negatiWe aTTociation
 tIe court 
concluEeE tIat tIe NarL XaT tarniTIeE�7� 

"ltIougI it iT a Xell-eTtaCliTIeE QrinciQle tIat tIe 'irTt "NenENent QrotectT not 
onlZ tIoTe XIoTe joLeT are funnZ
7� it TeeNT tIat a XittZ QaroEZ iT NucI Nore liLelZ to 
Ce QrotecteE tIan a TtuQiE joLe� $ourtT Eo not Tee anZ Qoint in TucI joLeT aT r.onLeZ-
ing "rounE XitI 5ar[an anE +ane
s r&njoZ $ocaine
s r(enital &lectrics or r(arCage 1ail 
,iET�s )oXeWer
 tIeTe joLeT Eo IaWe a Qoint� +uTt conTiEer tIat XIile tIe TaleT of r$aC-
Cage 1atcI ,iETs EollT Xere arounE 4� Nillion
 Nore tIan 8�� Nillion r(arCage 1ail 
,iETs TticLerT Xere TolE�72 5Iat NeanT tIat ToNeone EoeT unEerTtanE tIe Qoint of tIeTe 
eYQreTTionT anE
 unliLe tIe courtT
 finET it aNuTing� 1ut TiNQlZ
 tIe Qoint of TucI eYQreT-
TionT iT an allegorical NeTTage tIat cIallengeT tIe TeriouT
 XIoleToNe anE all-iNQortant 
aura TurrounEing tIe faNouT traEeNarLT� In otIer XorET
 tIe reQutation of 5ar[an anE 
+ane aT QerTonT of IigI Noral TtanEarET
 aENiraCle traitT of cIaracter anE clean anE 
attractiWe aQQearanceT
 tIat tIe court XaT To concerneE aCout
 iT QreciTelZ XIat r.on-
LeZing "rounEs cIallengeT� 5Ie fact tIat QeoQle TIoX intereTt in TucI eYQreTTionT iT tIe 
CeTt eWiEence of tIeir unXillingneTT to acceQt tIe rlicenTeEs NeaningT of traEeNarLT 
iNQoTeE on tIeN CZ traEeNarL oXnerT�

8Ien courtT enjoin TQeecI tarniTIing traEeNarLT CecauTe it lacLT a clear critical NeT-
Tage
 tIeZ ignore tIe cultural realitZ in XIicI Neaning iT not alXaZT CaTeE on factT anE 
logic� 5Ie Neaning of a traEeNarL iT NoTtlZ createE CZ linLing it to WariouT cultural TignT 
tIat initiallZ IaWe notIing to Eo XitI it� )oXeWer
 no one eWer EouCtT tIe legitiNacZ of 
NarLeting tecIniRueT atteNQting to conWince uT of tIe connection CetXeen $oca-$o-
la anE TQortTNanTIiQ or CetXeen 0Nega anE intelligence
 altIougI tIiT connection iT 
XIollZ arCitrarZ anE CaTeE on notIing Cut QTZcIological influence anE rIetoric� )oX-
eWer
 XIen ToNeone XiTIeT to cIallenge tIe cultural Neaning of a traEeNarL
 to TuggeTt 
itT connection to ToNeXIat leTT XIoleToNe cultural TignT
 tIe legal TZTteN XoulE not 
let tIiT IaQQen unleTT tIe TuggeTteE relation IaT ToNe reaEilZ conceiWaCle Qoint� 5IuT
 
tIe traEeNarL oXnerT IaWe a WerZ Tignificant QriWilege in tIe EiTcourTe oWer tIe cultural 
Neaning of tIeir NarLT� 

"nE it iT a WerZ TuCTtantial reTtriction inEeeE� SQeecI CaTeE on notIing
 Nere rIetoric
 
can Ce NucI Nore QoXerful tIan anZ logical QerTuaTion
 Tince it cannot Ce reCutteE� It 
iT a Xell-LnoXn fact tIat cuTtoNerT are NucI Nore loZal to a CranE XIen tIeir loZaltZ iT 

69	 505	F.Supp.2d	1161	(D.	Utah	2007).
70	 Id.	at	1166.
71	 See	Yankee	Publishing	Inc.	v.	News	America	Publishing,	Inc.,	809	F.	Supp	267,	280	(S.D.N.Y.	

1992);	Campbell	v.	Acuff-Rose	Music,	Inc.,	510	U.S.	569,	583	(1994).
72	 Original	Appalachian	Artworks,	Inc.	v.	Topps	Chewing	Gum,	642	F.	Supp.	1031,	1032	(N.D.	Ga.	

1986).
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CaTeE not on rational reaToning
 Cut on Nere eNotional Qreference�73 " conTuNer XIo 
IaT ToNe concrete logical reaTon
 TucI aT a loX Qrice
 for Qreferring one CranE to anotI-
er
 iT liLelZ to TXitcI CranET XIen tIiT reaTon EiTaQQearT� )oXeWer
 a conTuNer XIo in-
tuitiWelZ anE ineYQlicaClZ QreferT tIe CranE iT liLelZ to TtaZ loZal in tIe face of cIanging 
circuNTtanceT� 5Ie TaNe iT true for eYQreTTionT cIallenging tIe rlicenTeEs Neaning of 
traEeNarLT� 5IuT
 XIile tIe iNage of r3eEEZ ,iloXatts can Ce reIaCilitateE if itT oXner 
TIoXT Nore concern for enWironNental iTTueT
 tIere iT notIing to Ce Eone againTt r(en-
ital &lectric�s (iWen tIe clear eWiEence tIat NanZ QeoQle are intereTteE in tarniTIing 
eYQreTTionT anE Eo Tee tIeir Qoint
 reTtricting tIeN iT
 in fact
 TuQQreTTing tIe reTiTtance 
to tIe rlicenTeEs realitZ anE iNQriToning tIe QuClic in tIe iEeological WiTionT EictateE CZ 
traEeNarL oXnerT� 

5IiT legal Tituation alTo IaT an aEEitional anti-EeNocratic effect on tIe cultural EiT-
courTe� 5Ie fact tIat ToNe eYQreTTionT Eo not aNuTe tIe juEgeT
 Cut TeeN Wulgar or taTte-
leTT to tIeN
 TteNT froN tIe fact tIat tIe juEgeT Celong to a Eifferent Tocial grouQ tIan 
tIe target auEience of tIeTe eYQreTTionT� 1riWileging tIe TQeecI tIat aQQealT to tIeN
 tIe 
courtT eYert XIat 1ierre #ourEieu callT rTZNColic Wiolence�s74 5Iat iT
 Celonging to tIe 
cultural elite
 tIe juEgeT Tilence tIe WoiceT of otIer claTTeT CZ conEeNning tIeir aeTtIetic 
juEgNentT�7� It iT Ruite oCWiouT tIat at tIe enE of tIe EaZ tIoTe XitI a Nore ToQIiTticateE 
TenTe of IuNor IaWe Nore rigItT to TQeaL aCout traEeNarLT� SoQIiTticateE TenTe of Iu-
Nor iT Qart of tIe rcultural caQitals76 of tIe ruling claTT� 6Ting tIiT criterion
 tIe courtT 
reaffirN itT Tocial EoNinance� 

�
 5IF LJLFMJIPPE PG CPOTVNFS CPOGVTJPO
IntereTtinglZ
 in NoTt of tIe tarniTINent caTeT courtT coNe to tIe concluTion tIat tIe 

EefenEantqT uTe iT liLelZ to confuTe tIe conTuNerT� 5IuT
 courtT aTTuNeE tIat tIe con-
TuNerT XoulE CelieWe tIe oXnerT of tIe reTQectiWe traEeNarLT to IaWe aQQroWeE tIe r&n-
joZ $ocaines77 anE tIe r(enital &lectrics78 t-TIirtT
 tIe r.onLeZing "rounEs eTTaZ
7� tIe 
r0ne 5aTte anE :ouqll %rinL It 0ilZs caricature8� anE NanZ otIer uTeT�8� 5Ie liLeliIooE 

73	 Celia	Lury,	Brands:	the	Logos	of	the	Global	Economy	86–87	(2004);	C.	N.	Allen,	A	Psychology	
of	Motivation	for	Advertisers,	25	J.	of	Applied	Psych.	378,	383	(1941);	Amitai	Etzioni,	

How	Rational	We?,	Sociological	Forum,	Vol.	2,	No.	1,	1,	10	(1987).
74	 “[A]	gentle	violence,	imperceptible	and	invisible	even	to	its	victims,	exerted	for	the	most	part	

through	 the	purely	 symbolic	 channels	of	 communication	and	cognition[.]”	Pierre	Bourdieu,	
Masculine	Domination	1–2	(2001).

75	 See	generally	Pierre	Bourdieu,	Distinction:	a	Social	Critique	of	the	Judgment	of	taste	(1984).	
76	 A	concept	introduced	by	Pierre	Bourdieu:	Id.	at	2	et	seq.
77	 Coca-Cola	Co.	v.	Gemini	Rising,	Inc.,	346	F.	Supp.	1183,	1188–1191	(E.D.	N.Y.	1972).
78	 General	Electric	Co.	v.	Alumpa	Coal	Co.,	205	U.S.P.Q.	1036,	1036–1037	(D	Mass	1979).
79	 Edgar	Rice	Burroughs,	Inc.	v.	High	Soc.	Magazine,	Inc.,	7	Media	L.	Rep.	1862,	1863	(S.D.	N.Y.	

1981).
80	 Anheuser-Busch,	Inc.	v.	Balducci	Publications,	28	F.3d	769,	775	(8th	Cir.	1994).	
81	 See,	 e.g.,	 Dallas	 Cowboys	 Cheerleaders,	 Inc.	 v.	 Pussycat	 Cinema	 Ltd.,	 467	 F.	 Supp.	 366,	

377	(S.D.N.Y.	1979);	Mutual	of	Omaha	Ins.	Co.	v.	Novak,	836	F.2d	397,	398–401	(8th	Cir.	
1987);	Anheuser-Busch,	Inc.	v.	Balducci	Publications,	28	F.3d	769,	774–775	(8th	Cir.	1994);	
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of conTuNer confuTion in TucI caTeT leaET tIe courtT to eTtaCliTIing a traEitional traEe-
NarL infringeNent
 QroWiEing an aEEitional CaTiT for enjoining tIe tarniTIing TQeecI� 
5Ie 5%3" TtrengtIenT tIiT line of juEicial Qractice NaLing tarniTIing uTe iNQoTTiCle to 
eYeNQt XIen conTuNer confuTion iT liLelZ� 6nliLe tIe QreWiouT anti-Eilution laX
 tIe 
5%3" confineT tIe rfair uTes eYeNQtion to Eilution caTeT
 tIuT NaLing clear tIat traEi-
tional traEeNarL infringeNent inWolWing liLeliIooE of conTuNer confuTion Xill neWer 
Ce conTiEereE aT a rfair uTe�s82

)oXeWer
 tIe WerZ QIenoNenon of confuTion in tarniTINent caTeT iT NucI Nore 
alarNing tIan tIe conTeRuenceT of tIiT confuTion for traEeNarL oXnerT
 let alone tIe 
conTuNerT� $onTuNer confuTion in TucI caTeT NeanT tIat tIe rlicenTeEs culture IaT 
taLen EeeQ rootT in our TocietZ� It NeanT tIat tIe QuClic iT To NucI uTeE to tIe iEea tIat 
WirtuallZ eWerZ traEeNarL uTe NuTt Ce autIori[eE
 tIat eWen XIen tIe traEeNarL iT uTeE 
to conWeZ a NeTTage XIollZ unrelateE to it or XIen it iT NaEe fun of
 QeoQle are Ttill 
liLelZ to CelieWe tIat tIe traEeNarL oXner NuTt IaWe aQQroWeE tIe uTe� In otIer XorET
 
tIe QuClic IaT alreaEZ learneE to acceQt tIe QoTition of traEeNarL oXnerT aT QoXerful 
cenTorT of TQeecI relateE to tIeir NarLT� If Xe Xere tolE aCout a TocietZ XIere QeoQle 
CelieWeE tIat eWerZ QoTter Cearing tIe naNe or tIe liLeneTT of tIeir Qolitical leaEer NuTt 
IaWe Ceen aQQroWeE CZ IiN
 Xe XoulE QroCaClZ aTTuNe tIat tIoTe QeoQle liWe unEer 
a Ttrict EictatorTIiQ� .eanXIile
 Xe ourTelWeT IaWe alreaEZ learneE to acceQt tIe TaNe 
tZQe of cenToreE realitZ
 XIere traEeNarLT QlaZ tIe EictatorqT role�

0f courTe
 eWerZCoEZ TIoulE IaWe tIe rigIt not to TQeaL� )oXeWer
 outTiEe of a traEe-
NarL conteYt if noCoEZ eYQlicitlZ aTcriCeT to a QerTon tIingT TIe EiE not TaZ
 tIe RueTtion 
XIetIer ToNeCoEZ XoulE NiTtaLenlZ CelieWe tIat TIe aQQroWeE tIe TQeecI TiNQlZ EoeT 
not ariTe� INagine tIat a TurWeZ TIoXT tIat tIe QuClic CelieWeT tIat a Qolitician NuTt aQ-
QroWe a caricature NocLing Ier� 5IiT XoulE ratIer raiTe TeriouT concernT aT to tIe EeN-
ocratic aXareneTT of tIe QuClic tIan leaE to tIe concluTion tIat tIe caricature TIoulE 
Ce enjoineE�

1rotection againTt confuTion iT
 unEouCteElZ
 tIe central QurQoTe of traEeNarL laX� 
)oXeWer
 altIougI one court noteE tIat tIe QurcIaTer of a CooL QaroEZing a faNouT 
traEeNarL IaT tIe TaNe rigIt not to Ce confuTeE aT a QurcIaTer of a can of QeaT
83 tIere iT 
a Tignificant Eifference CetXeen confuTion relateE to tIe Tource of gooET anE confuTion 
relateE to tIe Tource of TQeecI� In otIer XorET
 tIe RueTtion rIaWe Zou NaEe tIiT QroE-
uct s iT entirelZ Eifferent froN tIe RueTtion rIaWe Zou TaiE tIat s or
 ratIer
 rIaWe Zou 
giWen Zour conTent for QeoQle to talL aCout Zou liLe tIat s 1ut in terNT of tIe 2 NoEel
 
tIeTe are tXo linLT of a Eifferent LinE�

8Iat iT curiouT aCout traEeNarL laX iT tIat XIile it forNallZ intenET onlZ to Qrotect 
conTuNer CeliefT
 it actuallZ actT to generate tIeN�84 $ourtT TIoulE tIorougIlZ conTiEer 

Dr.	Seuss	Enterprises,	L.P.	v.	Penguin	Books	USA,	Inc.,	109	F.3d	1394,	1403–1405	(9th	Cir.	
1997);	Mutual	of	Omaha	Ins.	Co.	v.	Novak,	836	F.2d	397,	400–401	(8th	Cir.	1987).

82	 15	USC	1125	(c)(3).
83	 Rogers	v.	Grimaldi,	875	F.2d	994,	997–98	(2d	Cir.1989),	cited	approvingly	in	Charles	Atlas,	

Ltd.	v.	D	C	Comics,	Inc.,	112	F.	Supp.	2d	330,	337	(S.D.	N.Y.	2000).
84	 See	Robert	C.	Denicola,	Freedom	to	Copy,	108	Yale	L.J.	1661,	1668	(1999);	Mark	A.	Lemley,	

The	Modern	Lanham	Act	and	the	Death	of	Common	Sense,	108	Yale	L.J.	1687,	1708	(1999);	
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tIe Qolitical conTeRuence of reinforcing tIe Celief tIat to NocL a traEeNarL or to uTe it 
aT an eYQreTTiWe tool one neeET to get an aQQroWal of itT oXner� 5IeZ TIoulE aTL tIeN-
TelWeT if tIe cenToreE realitZ tIuT createE iT tIe realitZ Xe Xant to liWe in�

7. 5IF PSPQFSUZ RIFUPSJD PG 5SBEFNBSL LBX
$ourtT EeciEing on traEeNarL caTeT often uTe tIe rIetoric of QroQertZ to juTtifZ tIe 

outcoNeT of tIeir EeciTionT� 5raEeNarL oXnerT IaWe a QroQertZ rigIt in tIeir traEe-
NarLT
 tIeZ reaTon
 anE tIerefore
 alTo tIe eYcluTiWe rigIt to EeciEe in XIicI EiTcourTeT 
tIeir traEeNarLT Xill Ce uTeE anE to Qrotect tIeir QroQertZ againTt injurZ cauTeE CZ un-
EeTiraCle aTTociationT�8� $IooTing tIiT rIetoric
 courtT eTcaQe tIe neceTTitZ to coQe XitI 
tIe conflicting intereTtT unEerlZing tIe traEeNarL caTeT� %oeT tIe QuClic intereTt to uTe 
traEeNarLT aT eYQreTTiWe toolT
 NocL tIeN
 TIaLe tIeir iEoli[eE TtatuT outXeigI tIe in-
tereTt of traEeNarL oXnerT to QreTerWe tIe rlicenTeEs Neaning of tIeir NarLT 

5Ie QroQertZ rIetoric oCTcureT tIe real conflictT
 NaLing tIe outcoNeT of tIe Eeci-
TionT TeeN ineWitaCle� )oXeWer
 tIiT feeling iT a EeluTion ratIer tIan realitZ� 3egarEing 
tIe traEeNarL rigIt aT QroQertZ
 ratIer tIan juTt a rigIt to Ce QrotecteE againTt unfair 
coNQetition
86 iT a regulatorZ EeciTion NaEe CZ tIe legal TZTteN� 5Ie TcoQe of tIiT QroQ-
ertZ rigIt EeQenET entirelZ on tIe eYtent to XIicI tIe legal TZTteN in general anE courtT 
in Qarticular are Xilling to Qrotect it� It cannot Ce argueE tIat tIe QroQertZ rigIt of tIe 
traEeNarL oXner iT tIe rigIt to Qrotect tIe econoNic Walue of tIe traEeNarL
 Tince itT 
Walue is tIe outcoNe of tIe legal Qrotection� 5Ierefore
 tIiT arguNent iT circular�87 

5Ie QroQertZ rIetoric of traEeNarL laX alloXT for a WerZ far-reacIing TuQQreTTion 
of free TQeecI� 5IiT IaQQenT CecauTe free TQeecI iT eYtenTiWelZ QrotecteE onlZ againTt 
goWernNental reTtrictionT
 Cut not againTt reTtrictionT TteNNing froN QriWate QroQertZ 
rigItT� (oWernNental reTtrictionT on TQeecI are TuCject to TeWere juEicial TcrutinZ� 5IeZ 
NuTt Ce rnarroXlZ tailoreEs to TerWe coNQelling QuClic intereTtT�88 :et XIen tIe re-
Ttriction of TQeecI TteNT froN QriWate QroQertZ rigItT
 TQecificallZ
 intellectual QroQertZ 
rigItT
 no TucI conTtraintT are recogni[eE� &YtenTiWe aT tIeZ NaZ Ce
 TucI reTtrictionT on 

Ross	D.	Petty,	Of	Tartans	and	Trademarks,	94	Trademark	Rep.	859,	876;	James	Gibson,	Risk	
Aversion	and	Rights	Accretion	in	Intellectual	Property	Law,	116	Yale	L.J.	882	(2007).

85	 See,	e.g.,	Chemical	Corp.	 of	America	 v.	 Anheuser-Busch,	 Inc.,	306	F.2d	433,	437	 (5th	Cir.	
1962);	Interbank	Card	Ass’n	v.	Simms,	431	F.	Supp.	131,	133–134	(M.D.	N.C.	1977);	Dallas	
Cowboys	Cheerleaders,	Inc.	v.	Pussycat	Cinema,	Ltd.,	604	F.2d	200,	206	(2d	Cir.1979);	Mutual	
of	Omaha	Ins.	Co.	v.	Novak,	836	F.2d	397,	402–403	(8th	Cir.	1987);	San	Francisco	Arts	&	
Athletics,	Inc.	v.	United	States	Olympic	Committee,	483	U.S.	522,	541	(1987);	Walt	Disney	Co.	
v.	Powell,	698	F.	Supp.	10,	12	(D.D.C.	1988).

86	 Trademark	law	is	considered	to	be	part	of	unfair	competition	law:	United	Drug	Co.	v.	Theodore	
Rectanus	Co.,	248	U.S.	90,	97	(1918);	Union	Nat’l	Bank	v.	Union	Nat’l	Bank,	909	F.2d	839,	
844	n.10	 (5th	Cir.	1990);	Keebler	Co.	 v.	Rovira	Biscuit	Corp.,	624	F.2d	366,	372	 (1st	Cir.	
1980).

87	 See	Felix	Cohen,	Transcendental	Nonsense	and	the	Functional	Approach,	35	Colum.	L.	Rev.	
809,	815	(1935).

88	 See,	e.g.,	Dunn	v.	Blumstein,	405	U.S.	330,	343	 (1972);	Kusper	v.	Pontikes,	414	U.S.	51,	
58–59	(1973);	Republican	Party	of	Minnesota	v.	White,	122 S.Ct. 2528, 2530	(2002).
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free TQeecI are not regarEeE aT QroCleNatic� No Calance of intereTtT iT uTuallZ NaEe in 
TucI caTeT u tIe free TQeecI intereTt TiNQlZ IaT to retreat�8� "T one court IaT Qut it
 rtIe 
'irTt "NenENent iT not a licenTe to traNNel on legallZ recogni[eE rigItT in intellectual 
QroQertZ�s�� 0ne court eYQlicitlZ noteE tIe aCTence of anZ goWernNental inWolWeNent in 
connection XitI tIe aTTerteE 'irTt "NenENent WiolationT���

)oXeWer
 tIe EiTtinction CetXeen QriWate anE goWernNental cenTorTIiQ iT a tZQe of 
EiTguiTe� "T legal realiTtT teacI uT
 tIe Ttate iT tIe one tIat createT anE enforceT QroQertZ 
rigItT��2 5Ie Ttate iT tIe one tIat EeciEeT to grant coNNercial congloNerateT tIe QoXer 
to control tIe cultural Neaning of tIeir traEeNarLT� 8e NuTt TtriQ tIe Weil of tIe QroQ-
ertZ rIetoric to Tee if granting TucI QoXer NaLeT gooE laX�

Intellectual QroQertZ rigItT are generallZ granteE for tIe QurQoTe of encouraging cre-
ation of tIe QrotecteE intangiCle aTTetT��3 5raEeNarL rigItT QarticularlZ are traEitionallZ 
granteE in orEer to encourage tIe inWeTtNent in tIe RualitZ of gooET or TerWiceT anE in 
coNNercial gooEXill��4 1rotection of traEeNarLT againTt conTuNer confuTion aT to tIe 
origin of gooET or TerWiceT XIollZ TatiTfieT tIiT QurQoTe� 8Ien tIe cultural Neaning of 
a traEeNarL iT regarEeE aT a Qart of tIe QroQertZ rigIt in tIe NarL
 tIiT encourageT itT 
oXner to inWeTt in tIe creation of TucI Neaning
 ratIer tIan in tIe RualitZ of itT gooET 
or TerWiceT� 

"T EeTcriCeE aCoWe
 tIe cultural Neaning of traEeNarLT iT createE CZ NarLeting tecI-
niRueT tIat Eilute tIe non-coNNercial TignT of our culture
 QoQulate our liWing enWiron-
Nent anE coNe to control tIe contentT of our coNNunication NeEia� 5IeZ TtrengtIen 
NaterialiTtic WalueT in our TocietZ
 XIereaT eNQirical TtuEieT TIoX tIat TucI WalueT IaWe 
an aEWerTe effect on QerTonal Xell-Ceing��� I CelieWe
 tIere iT eWerZ reaTon to EiTcourage
 
ratIer tIan encourage
 coNNercial corQorationT froN creating cultural Neaning to tIeir 
traEeNarLT� 

5raEeNarL laX EealT XitI a WerZ TQecial LinE of QroQertZ u tIe QroQertZ in TeNantic 
linLT� 5o a certain eYtent
 it EeterNineT XIat QeoQle TIoulE CelieWe aCout traEeNarLT� 
5Ie original QurQoTe of traEeNarL laX iT to Qrotect tIe TeNantic linL iNQlZing tIat tIe 
89	 See,	 e.g.,	 Interbank	 Card	 Ass’n	 v.	 Simms,	 431	 F.	 Supp.	 131,	 134	 (M.D.	 N.C.	 1977):	 “The	

Court	finds	that	[…]	the	defendant	in	the	name	of	the	First	Amendment	cannot	as	a	matter	
of	 law	 infringe	upon	 the	plaintiff’s	 service	mark	or	 trademark	 in	 the	Master	Charge	 credit	
cards	and	window	stickers.”;	Dallas	Cowboys	Cheerleaders,	Inc.	v.	Pussycat	Cinema,	Ltd.,	604	
F.2d	200,	206	(2d	Cir.1979):	“The	propriety	of	a	preliminary	 injunction	where	such	relief	 is	
sought	is	so	clear	that	courts	have	often	issued	an	injunction	without	even	mentioning	the	first	
amendment.”

90	 Dallas	Cowboys	Cheerleaders,	Inc.	v.	Scoreboard	Posters,	Inc.,	600	F.2d	1184,	1188	(5th	Cir.	
1979).

91	 Interbank	Card	Ass’n	v.	Simms,	431	F.	Supp.	131,	133–134	(M.D.	N.C.	1977).
92	 Joseph	William	Singer,	Legal	Realism	Now,	76	Cal.	L.	Rev.	465,	487–494	(1988).
93	 Art.	I,	§	8	of	the	United	States	Constitution:	“The	Congress	shall	have	power	[…]	[t]o	promote	

the	progress	of	science	and	useful	arts,	by	securing	for	limited	times	to	authors	and	inventors	
the	exclusive	right	to	their	respective	writings	and	discoveries.”	

94	 McCarthy,	supra	note	34,	§§	2.3–2.4.
95	 Tim	Kasser,	The	High	Price	of	Materialism	5–22	(2002).
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traEeNarL oXner iT tIe origin of tIe reTQectiWe gooET or TerWiceT� )oXeWer
 XIen tIe 
cultural Neaning of a traEeNarL iT conTiEereE to Ce a Qart of tIe QroQertZ rigIt of itT 
oXner
 it actuallZ NeanT tIat tIe traEeNarL oXner alTo IaT tIe rigIt tIat QeoQle aTToci-
ate itT traEeNarL XitI certain QoTitiWe WalueT tIat conTtitute itT rlicenTeEs Neaning� 5IiT 
iT a WerZ far-reacIing rigIt to control XIat QeoQle tIinL� 

5Ie traEeNarL rigIt TIoulE Ce liNiteE to tIe QoTTiCilitZ to eTtaCliTI anE Qrotect tIe 
TeNantic linL Qointing at tIe traEeNarL oXner aT tIe origin of itT gooET or TerWiceT� 
8Ien ToNeone uTeT a traEeNarL to NiTreQreTent IiNTelf aT tIe traEeNarL oXner
 tIiT 
uTe cIangeT notIing in tIe TeNantic netXorL� Since tIe conTuNerT CelieWe tIat tIe ori-
gin of gooET or TerWiceT iT tIe traEeNarL oXner
 no alterationT in tIe TeNantic netXorL 
occur� 5Ie fact tIat tIe inEication iT falTe cIangeT notIing froN tIe TeNiotic QerTQec-
tiWe��6 5Ie TeNantic linL iT NerelZ eYQloiteE
 Cut not NoEifieE� 5Ie Qrotection of tIiT 
TeNantic linL againTt TucI eYQloitation iT tIe QriNarZ target of traEeNarL laX� 

)oXeWer
 uTeT tIat NoEifZ tIe eYiTting TeNantic linLT TIoulE neWer Ce enjoineE� In 
a EeNocratic TocietZ tIe Najor role of TQeecI iT to QreTent NultiQle WieXT
 To tIat tIe 
EiTcourTe oWer tIe WariouT Tocial iTTueT reTeNCleT a Eialogue ratIer tIan a Nonologue� 
"nZ tZQe of TQeecI tIat NoEifieT tIe eYiTting Ttructure of tIe TeNantic netXorL
 eitIer 
CZ aEEing a neX linL or CZ altering an eYiTting one
 TIoulE Ce NoTt eYtenTiWelZ QrotecteE� 
5IiT LinE of TQeecI conTtituteT XIat &co callT raeTtIetic teYt�s�7 

8Ien a faNouT traEeNarL iT uTeE for gooET To EiTtant froN itT original fielE tIat no 
confuTion iT cauTeE
 a neX linL iT createE to tIe traEeNarL tIereCZ XeaLening tIe eYiTt-
ing oneT� "nE XIen a traEeNarL iT uTeE aT a figure of TQeecI to conWeZ an iEea unrelateE 
to it or in a conteYt tIat claTIeT XitI itT iNage
 neX aTTociatiWe linLT eNerge
 altering tIe 
TeNantic configuration tIat forNT itT rlicenTeEs cultural Neaning� "ltIougI not TucI 
uTeT conTtitute rTQeecIs in tIe traEitional TenTe
 tIeZ all TIoulE Ce QrotecteE unEer tIe 
'irTt "NenENent� SucI uTeT alter ToNetIing in tIe TeNantic netXorL anE tIuT
 TIoulE 
Ce conTiEereE raeTtIetic teYt
s tIat iT
 TZNColic coNNunication QrotectaCle aT TQeecI� 
5Ie fact tIat TucI uTeT are often NaEe CZ coNNercial entitieT TIoulE not leaE to a Eiffer-
ent concluTion
 Tince tIe reaTon for Qrotection iT tIe rigIt of tIe QuClic to Iear� 5Iat iT
 
tIe NentioneE uTeT are WaluaCle not CecauTe of tIe uTerqT freeEoN of TQeecI
 Cut CecauTe 
of tIe rigIt of tIe QuClic to Ce eYQoTeE to alternatiWe interQretationT of traEeNarLT
 tIe 
rigIt to Iear ToNetIing elTe tIan tIe autIoritarian tone of tIe rlicenTeEs cultural Nean-
ing cIeriTIing tIe eYcluTiWitZ anE tIe ToleNnitZ of coNNercial traEeNarLT�

+uTt aT tIe naNe of a Qolitical canEiEate TZNColicallZ connoteT tIe iEeologZ Ier QartZ 
enEorTeT
 faNouT traEeNarLT are tIe ultiNate TZNColT of tIe coNNercial iEeologZ� 5IiT 
iEeologZ IaT alreaEZ acRuireE a EoNinant QoTition in our culture� "nZ uTe tIat alterT 
tIe rlicenTeEs Neaning of a traEeNarL in anZ XaZ XeaLenT tIe IegeNonZ of tIe coN-
Nercial iEeologZ to ToNe eYtent� "nZ TucI uTe
 eWen if NaEe for coNNercial Cenefit anE 
eWen if not conTtituting rTQeecIs in tIe traEitional TenTe
 iT analogouT to Woicing a coun-
ter-IegeNonic WieX anE TIoulE tIerefore Ce QerNitteE
 anE eWen encourageE� 1rotect-
96	 Eco,	supra	note	3,	at	179.	For	a	somewhat	different	analysis	of	this	issue	see	Jacob	Jacoby,	

The	Psychological	 Foundations	of	 Trademark	 Law:	Secondary	Meaning,	Genericism,	 Fame,	
Confusion	and	Dilution,	91	Trademark	Rep.	1013,	1042–1045	(2001).

97	 Eco,	supra	note	3,	at	261–276.



C.P.JOURNAL  l № 1 (8) l 2026 l ISSN (Online)  2786-8834 l https://clp.org.ua 47

1305&$5I0N 0' 53"%&."3,S "("INS5 %I-65I0N� " S&.I05I$ 1&3S1&$5I7&

ing traEeNarLT froN alteration of tIeir Neaning
 tIe legal TZTteN iNQlicitlZ faWorT tIe 
coNNercial iEeologZ oWer alternatiWe XorlE WieXT anE IelQT tIe effortT of coNNercial 
corQorationT to NaLe it TeeN natural anE inEiTQutaCle� 

.oreoWer
 XIen tIe legal TZTteN QrotectT tIe cultural Neaning of a traEeNarL
 it ac-
tuallZ encourageT tIe creation of TucI Neaning CZ NaLing tIiT Qractice QrofitaCle� 5Ie 
QroceTT of creating cultural NeaningT to coNNercial traEeNarLT cIargeT tIe cultural 
TignT eYQloiteE in tIiT QroceTT XitI a coNNercial connotation� 5IuT
 it can Ce TaiE tIat 
toEaZ traEeNarL laX iNQlicitlZ encourageT tIe creation of a certain tZQe of Neaning to 
cultural TignT u tIe coNNercial Neaning� 5IiT Tituation iT unEeTiraCle� 5Ie legal TZTteN 
TIoulE aT NucI aT QoTTiCle refrain froN faWoring a certain tZQe of Neaning to cultural 
TignT� "T EiTcuTTeE aCoWe
 cultural TignT reflect Tocial WalueT anE conWentionT� In a EeNo-
cratic TocietZ
 cultural TignT TIoulE reflect
 aT NucI aT QoTTiCle
 tIe real WalueT anE CeliefT 
of tIe TocietZ NeNCerT� tIeir Neaning TIoulE eWolWe in a free Eialogue CetXeen inEi-
WiEualT� 5Ie legal TZTteN TIoulE aWoiE QuTIing tIiT Eialogue in a certain Eirection CZ 
faWoring a certain Neaning of cultural TignT oWer otIer NeaningT�

5Ie coNNercial iEeologZ IaT a WerZ Ttrong QoTition in our TocietZ inter alia CecauTe 
NZtIological anE IiTtorical figureT
 aT Xell aT WalueT liLe loWe anE IaQQineTT IaWe coN-
Nercial connotationT to ToNe eYtent� In a EeNocratic TocietZ generallZ tIere iT a WerZ 
IigI intereTt in a NultituEe of WieXT� In our TocietZ QarticularlZ tIere iT a Tignificant 
intereTt in TIaLing tIe IegeNonZ of tIe coNNercial iEeologZ� 5Ie greater tIe nuNCer 
of iNQortant cultural TignT tIat are free froN coNNercial connotationT
 tIe XeaLer tIiT 
IegeNonZ Xill Ce anE tIe Nore TQace Xill Ce left for alternatiWe Tocial WalueT� 5Ierefore
 
tIe legal TZTteN TIoulE aWoiE
 aT NucI aT QoTTiCle
 encouraging tIe coNNerciali[ation 
of cultural TignT�

5Ie cultural Neaning of traEeNarLT iT Cuilt uQon tIe QuClic lanET of our TocietZ
 tIat 
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Ассаф ¤аÒарова §атя. ¤аÒист торговельниÒ марок від розмивання� семіотичниÆ 
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Анотація
° Ó�й ÎÏаÏÏ� роÄÀлÜда�ÏÙÎÜ кулÙÏурнÂ ÄначÂннÜ ÏорÀовÂлÙниÒ Éарок Ïа ÎоÓ�алÙна ÄначуÖ�ÎÏÙ 

�Ò Ìравово� оÒорони� «Îновна уваÀа Ìрид�лÜ�ÏÙÎÜ Ìравов�й ÎиÎÏÂÉ� ®ÌолучÂниÒ µÏаÏ�в� ¯орÀо-
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 Òоча ÏорÀовÂлÙна Éарка Ìочи-
на� нÂÎÏи чаÎÏину ÄначÂннÜ ÏиÒ кулÙÏурниÒ ÎиÉвол�в
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 ÎаÉ� Ó� кулÙÏурн� 
ÎиÉволи Ïакож чаÎÏково на¾уваюÏÙ коÉÂрÓ�йноÀо ÄÉ�ÎÏу
 ÌовqÜÄаноÀо Ä в�дÌов�дною Éаркою�
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ÌÂнÎаÓ��ю ÏворÓÜÉ� «¾�рунÏову�ÏÙÎÜ Ïакож доÓ�лÙн�ÎÏÙ ÄаÌроваджÂннÜ ÉодÂл� outQut-CaTeE 
reNuneration
 Üка ÉожÂ вр�вноважиÏи �нÏÂрÂÎи авÏор�в � роÄро¾ник�в µ��

Ключові слова: штучний інтелект, авторське право, машинне навчання, тренування ШІ, 
вільне використання творів, доктрина fair use, теорії права інтелектуальної власності.

План 
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 "� НавчаннÜ людини й ÉаÕини� ÎÌ�лÙн� риÎи Ïа в�дÉ�нноÎÏ�
 #� �аланÎ É�ж �нноваÓ�ÜÉи Ïа оÒороною авÏорÎÙкоÀо Ìрава у до¾у µ�
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 $� �Ìлив доÀÉ �нÏÂлÂкÏуалÙно� влаÎноÎÏ� на Éай¾уÏн� навчаннÜ µ�
I7� �иÎновки 

*. Вступ
Постановка про¾леми. ¯ворÓ� Ä �®
 ®µ� Ïа °кра�ни роÄÌочали ÎÌравжн� 

ÌроÏиÎÏоÜннÜ ÌроÏи rÒÏивиÒs вÂликиÒ коÉÌан�й роÄро¾ник�в µ� чÂрÂÄ викориÎÏан-
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¤©� ÎÒож� нараÏиви ÌроÎÏÂжуюÏÙÎÜ у ÎÌрав� Ä видавниÓÏвоÉ ��-��-��- �-¨�-©�-
 �� чÂрÂÄ о¾кладинку книÀи �£�нка Ä� Îну� r�нÏолоÀ�Ü анÀл�йÎÙкиÒ ÀоÏичниÒ оÌов�-
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 Üк� чÂрÂÄ ÄÀÂнÂрован� у дÂк�лÙка кл�к�в о¾кладинки 
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 а ÎаÉÂ� ÜкиÉ чиноÉ авÏорÎÙкÂ Ìраво Éа� в�дÌов�даÏи на виклики
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