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BCTVIT AO LIMBIABHOI'O TIPABA
BA3OBMI KYPC AAA CTYAEHTIB FOPUAMYIHINX
TA EKOHOMIYHMX CITELIIAABHOCTEM

17-te, BUmpaBacHe Ta AOIIOBHEHE BUAAHHS

Yactuaa V: 3ak0HOAABCTBO Ipo BaacHicTh y HiMeuunni

Posaia 1: 3arasbHe BUeHHS

§ Posaia 60 Cdepa peryaroBaHH:A IpaBa BAACHOCTI

I. ®yukuyil npasa BaacHOCTL

SIk 1 30608’ 13aabHe TIpaBo, «pedose mpaso» (§§ 854—1296), o peryaroeTsest TpeThoIo
xkuuroro BGB, Haaesxnts A0 cdepn mavinosoro mpasa. OAHAK MIDK LM ABOMA TAAY3sI-
MW TIpaBa ICHYIOTH IPUHLMIIOBI BIAMIHHOCTL: QYHKIISI 3000B’SI3aAPHOTO IIPABA ITOASTAE
HacamIlepes y PEryAIOBaHHI IIPABOBOTrO OOIry TOBApIB; PeYoBe IIPaBO BU3HAYAE PO3IIOAIA
00’eKTIB MK CyO’eKTamm ITpaBa. IBIACH BUIIAMBAE POPMYAA, 3TIAHO 3 SIKOIO 3000B’s13aAbHE
ITPABO € «*AMHAMIYHMM», TOAL SIK ITPABO BAACHOCTI — «CTATUIHWMM». 3000B’s13aAbHE ITPABO
CIIPSIMOBAHE HA NPUAOAHHS MaTePiaAbHMX 0AAr, TOAL SIK IIPABO BAACHOCTI HAAA€ IIPABO
HOCTIFIHOTO KOPWUCTYBAHHST HUMM.

Takmum 4MHOM, IPABO BAACHOCTI PEryAIOE€ BIAHOCWMHW 3 IIPUBOAY CTaBACHHSA
0CO0M AO CBOET pedi 1 Hapae TIOMY AASL LJBOTO «PEUOBI IIPaBa», SIKI MAIOTh CUAY CYBe-
PEHHMX IIPaB IIPOTH KOKHOTO.

II. ba3oBi AoOrmaTmM4Hi KOHCTPYKLIil peYoBOro IIpasa

PeyoBe mpaBo moAfdrae y mpaBOBOMY KOHTPOAL Hapy Pi3MuHMMM OO’€KTaMM. 3aKOH
I'PYHTYETHCSI HA HAA3BUYAMHO AlbepaabHin Konyernyil BaacHocTl. YV § 903 BGB unraemo:
«BaacHMK pedl MOKE ... pOOMTNM 3 PIIUIO BCE, IJO MOMY 3aMAaHETHCS, 1 He AONYCKATH
SKOAHOTO BIIAMBY Ha Hel 1HIIMX ociO». L]erl IHAMBIAYAaAICTMYHNI THAXIA ITOXOAUTH 3 PUM-
cpKoro mpasa. OAHAK, OKPIM PUMCBKOTO IIPaBa, B HBOMY TAKOJK IIPUCYTHI KOMIIOHEHTH
HIMEIJBKOTO ITpaBa: CMCTEMa 3€MEABHOTO KaAACTPy, pisHi popmu HabyTTs mpasa BAac-
HOCTI Ha HEPYXOME Ta PYXOME MaFHO, 4 TAKOSK COLIiaAbHA OOYMOBACHICTD 3eMAl TA MOXK-
AMBiCTH HAOYTTSI IpaBa BAACHOCTI Bip 0cobm, sIka He Mae Ha 1je IIpaBa, B CHMAY AOOPO-
COBICHOCTI, BIAITOBIAAIOTH HIMEUBKIN ITPABOBIN TPaAMIiL.

III. 3MicTOBHE HAIIOBHEHHSI PEYOBOIO ITpaBa

PeyoBe IPaBo BRAKOYAE IIOAOSKEHHS IIPO BOAOAIHHS («DaKTMUHMII KOHTPOAb HAA
MaltHOM»), TIPaBO BAACHOCTI (CIOPUAMYHMIA KOHTPOAb HaA MAMHOM») T2 1HIII PEYOBi
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IIpaBa Ha MayHO. 30Kpema, BOHO PEIYAIOE HAOYTTs Ta IPWUIIMHEHHS IIpaBa BAACHOCTI,
a TAKO>K BCTAHOBACHH: 1HIIMX PEYOBMX IIPaB HA MaliHO BAACHMKA.

IV. Cy6’exTnBHE pevyoBe MPaBo

1. ITpupoaa cy6’€eKTMBHOIO PEvYOBOTO IIpaBa

[TpaBa Ha pedl HA3MBAIOTBCS «PEUOBUMM IIpaBamu». BOHM HAAAIOTH 1X BAACHUKY
besrnocepeaHiil KOHTPOAb Haj PIUdIO, TOOTO HAAEKATh AO «IIPaB KOHTPOAIO». Pedosi
IIpaBa ALIOTH II0 BIAHOIIEHHIO AO BCIX, TOOTO BOHM € «aOCOAIOTHUMMU IIPABAMMY.

2. KiABKicTh pedyoBHUX IIpaB

MarinoBuit 060pOT BUMArae YITKMUX B3AEMOBIAHOCHH. 3 IJIET IPUIMHIM 3AKOH BU3HA-
9UB 3aKPUTMIA TIEPEAIK BUAM pedoBmx mpas («numerus clausus ,,). [le o3navae Taki apa
ACIIeKTI:

a) Obmexenns muny

Ha peui MOskyTp OyTM BCTAHOBACHI AmIlle Ti IIpaBay, sIKi 3a3HA4YeHi B 3aKOHI (BU-
MOTa AO TUIIY).

b) Dixcauis muny

3micT pedosux npas He moyke Oyrm sminenni (Pikcaris BUAY).

6) Hacaidxu

AoropipHa cBOOOAQ TAKOYK OOMEIKYETHCSI KOAOM Ta (PIKCALIIEIO TUITY PEUOBUX IIPAB.
[HIIMMI cAOBaMM: ITpaBa KOPUCTYBAHHS Ta 3aCTABN B IIPUHIMUIN MOKYTh OyTH BCTAHOB-
A€HI AMIIIE B TIV MIPI, B SIKIV BOHM ITepeAbadeH] 3aKOHOM; IIPABOBI MOKAMBOCTI, SIKI BOHM
HAAAIOTh 1X HOCIEBI, a TAKOJK ODOB’SI30K, SIKMI BOHM HAKAAAAIOTh HA HBOTO, BUUEPIIHO
ommcaHi B 3aKOHL TOXX Bce 1 IMIEPATHUBHO PErYAIOETHCS ITPABOM.

ITopapa: 3Bmuaitto, 3a AOIIOMOTOIO AOTOBOPY Ha OCHOBI 30608 sI3aHHSI MOSKYTh OyTn
BCTAHOBACHI 30BCIM 1HII IIpaBa Ta 000B’s13kM. OAHAK B TAKOMY BUITAAKY MTUMETBCST AMIIIE
upo 30608’ s132apH1 (6OProBi), a HI B SIKOMY Pa3i He PO PedoBi mpasal

V. AonosHeHH:I Ta MO>KHUPIKalil pe4OBOro npasa B OKPEeMUX 3aKOHAX

Pedosi mmpaBa AOIIOBHIOIOTHCS 1 MOAUDIKYIOTHCS ¥ YMCACHHMX 3aKkoHax. [Je crocyeTs-
CsI TIEPEAYCIM ITpaBa Ha 3eMeAbHI AlasHkm!. IMIEpaTMBHO 3aKPIAEHMIA HA KOHCTUTY-
UiMHOMY PIBHI IIPUHIMII COLIaAbHOT 3B’s13an0CT] BAacHOCTI (AmB. crarTst 14 absay 2 GG)

1 Grundstlcksrecht. TepmiH «Grundstiick» TpaAMLIMHO NEPEKAAAAETLCA K «3EMEAbHA AiAIHKa». OAHaK BapTo
nam’sTatu, wo Grundstlick HIMELbKOrO NpaBa He TOTOXHWUI MOHATTIO «3eMeAbHa AiAIHKa» BiTUM3HAHOTO
npaB.a. YKpaiHCbKe LMBIAbHE NPABO aKLEHTYE yBary Ha Takiil xapakTepuCTULi 3eMeAbHOT AINAHKK, K «qac-
TWHa 3eMHOI NoBePXHi» (4. 1 cT. 79 3eMenbHOro KOAEKCY YKpaiHW: 3eMeAbHa AiAIHKA — Lie YacThHa 3eMHOI
NOBEPXHi 3 yCTAHOBAEHUMU MeXamu, NEBHUM MiCLEEM PO3TaLlyBaHHS, 3 BU3HAYEHUMU LLLOAO HET npaBamu).
HaTtomicTb AAA HIMELLbKOTO NpaBa KAKOUYOBa XapakTepucTHKa Takoro 06’ekTa, sik Grundstlick, noasirae y oro
PO3yMiHHSA K PEECTPALIiMHOI OAMHMLI, apKe AN BUBHAUYEHHS Grundstlick Mae 3HauYeHHs oro peecTpadis
AK NeBHOI €AHOCTI y Mo3eMeAbHin KHI3I, NpuyoMy Grundstlick MoXe CKhnaAaTUCS 3 AEKIAbKOX HECAMOCTIMHMX
KaAaCTPOBUX AINAHOK (Flurstlick). Binble Toro, Grundstiick € He NAOLLMHOIO, @ NPOCTOPOBOO TPUMIPHOK
dirypoto. - lMpum. nepekraa.
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Koperye iHAMBIAyasicTrarmit miaxia BGB (sxmii HapuKAap 9iTKO BUIIAMBAE 3 IIPUITUACIB
§ 903).
ITo cyri, "e mybaiuHe IIpaBo.

IMTpuxaaan:

e Tly6aiune ITpaBo 6yaisanyTBa (Oeaepassunii GyaiBeabHMIT KOACKC, [TorosKeHHS
mpo 3a0YAOBY 3E€MEABHMX AIASIHOK, a TakOK DyAiBeAbHI mpaBmaa OKpemmx
3emeAb) PEryAIoe IIUTAHHS ITAAHYBAHHS, [IEPEPOBIIOAIAY, 3a6YAOBM Ta BUAYICHHSI
MICBKMX 3€MEABHMX AIASIHOK, BKa31BKM Ha MEKI, AO SKMX OKPeMl 30HM 3a0yAOBM
MOXKYTH OyTW BUKOPUCTAHI AAST T1 3AIVICHEHHS, 4 TAKOXK IIPO BMA Ta CIIOCIO AO-
IIYCTUMOTO 3BEACHHS OYAIBEAb. .

e VYV cdepi CIABCHKOrOCHOAAPCHKOTO 3EMEABHOrO IIpaBa J3aKOH IIPO  3aXOAU
LJOAO IOKpAIJEHHS arpapHol CTPYKTYPM Ta TapaHTil y  AISABHOCTI
CIABCHKOTOCIIOAAPCBKMX T4  AICOTOCTIOAAPCHKMX — ITAIIPUEMCTB  BCTAHOBAIOE
YMUCACHHI BUITAAKN AO3BIABHOTO IIO-PSIAKY BUMHEHHS TUX 9N 1HIIMX All, 0COOAMBO
y Pasl BIAUYSKEHD 32 IIPABOYMHAMM. Y AO3BOAL MOKe OYTM BIAMOBACHO, 30KpeMa,
TOAI, KOAM BIAUYSKEHHS MaAO O HACAIAKOM INKIAAMBUVL IEPEPO3IOAIA 3E€MEAD
Ta IPYHTIB (TakmWii, IJO CYIEPEYUTh 3aXOAAM IJOAO IIOKPALJEHHSI arpapHOl
CTPYKTYPW).

e DBiAnOBiAHO A0  IPMIMCIB PO CTUMYAIOBAHHS — MICBKOTO  OYAIBHMITBA
y OQepepassHOoMy OYyAIBEABHOMY KOAEGKCI MicTa 1 IPOMa-AM MAaroOTh IIMPOKI
IpaBa IJOAO BTPYYAHHS § IIPABOMOYHOCTI BAACHMKIB IJOAO PO3IOPSIASKECHEHSI
Ta KOPUCTYBAHHS Ha MICBKMX 3€MASIX B YACTWMHI PEKOHCTPYKIII Ta ITOKPAIJEHHS.

§ 61 OcHOBHI IPUHIIUIIN PEYOBOIO IIPaBa

ITopaaa: V nonepearsomy § 60 6ya0 okpecacHO cdHepy PeryAroBaHHs PEYOBOIO
mpaBa. Y HACTYyIHMX TAaBaXx OyAae MOAQHO OadyeHHS KOHKPETHWMX ACIHEKTIB IJbOro
peryatoBanus. IIpore mepeaycim Bu moBuHHI yeBIAOMUTH, 3 sIKMX came «0asoBmx
iA€T1» BUXOAWUTH 3aKOHOAABEUb INA Yac (POPMYAIOBAHHS KOHKPETHWX IIPaBOBUX
IPUINCIB IJOAO TUX YW THIIMX IOCTIMHO BUHMKAIOYMX ITPaBOBUX ImTaHb. Ocobanso
ITiA 9aC YCHUX ICIMTIB IUTaHHS PO 0a30Bl MPUHLMUIIM PEIOBOTO IIPaBa € YAIOOACHNUM
BCTYIIOM 3 METOIO IIEPEBIPKM 3HAHD Ta PO3YMIHHS OCOOWM, IO CKAGAAE I1CIINT.

OCHOBHi NPUHIMIIH PEYOBOT0 MPaBa

[puHLmn [punumn Hpuimmn Tpusimn TpunImn my6rivHOCTI
crieniairery abCoMOTHOCTI PO3IIBLHOCTI abCTpakTHOCTI Ta 3aXUCT
1106pOCcoOBiCHOCTI

I. ITpuayMn cnegiasirery

[TpuHIMII CrIeiaAlTeTy ¥ €4ABAMY IIPaBl BAACHOCTI O3HAYAE, IJO PEYOBI IIpaBa MOKYTh
GyTi BCTAHOBACHI AMIIIC HA II€BHI 1HAMBIAYaAbHI 00’€KTM, are He HA CYKYIIHICTD O0’€KTIB
(gert IPUHUMIT TAKOK HA3MUBAIOTH CIIPUHLIAIIOM BU3HAYEHOCTI» ).
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Hapuaapna nopaaa: ITosropiTs Te, mjo 6yA0 cKa3aHO BUIe B 3araAbHIN JaCTMHI

B PO3AIAL «3aKOH ITpO Maay BaacHicTs», § 6 111

ITpukaaa: He icHye «IpaBa BAACHOCTI Ha KOMIIAHIIO», HATOMICTh € IIPAaBO
BAACHOCTI HA HEBHY 3€MEABHY AIASHKY, IEBHY PYXOMY Pid, BEPCTAT, TPAHCIIOPTHMUA
3acib Torgo.

Aormatuka BI'D He 36iraerncst 13 3araApHOB’KMBAHUMM TOHITTSIMK. Hecrerpiaaicr,
IIPUPOAHO, TOBOPUTH IIPO «IIPABO BAACHOCTI Ha IIAIPUEMCTBO» ab0 PO «y3yPpyKT
Ha MaitHO» iHmOT ocobn (umrarte § 1085 BGB!). 3a aomomororo mpuHymMny BUsHade-
HOCTI 3aKOH XOY€ CAYTYBaTW FIOPMAMUHIN SICHOCTL

BaskamBo: 3BepHITH yBary, OAHAK, IJO IIPMHLMII CIIELIAAI3alil 3aCTOCOBYETHCS
AMIIIE B PEYOBOMY, A HE B 3000B’s13aAbHOMY TTpaBi (AUB., Harrpukaaa, § 311 b abs. 2 BI'B).
3BMUYANHO, MOKHA 3POOUTH IIPEAMETOM AOTOBOPY KYIIIBAI-IIPOAASKY «ITAIIPUEMCTBOY,
«KpapA» abo iHII ropuamyHi Ta Marepiaabhi ob’exTm. OpaHak (CTYAGHT HIKOAM
HE IOBUHEH LHOIo MAYTaTH!) [je AUIIE BCTAHOBAIOE 3000B’I3aHHSI IPOAATI BIATIOBIAHY
CYKVIIHICTh MaViHa; 1je 3000B’SI3aHHS IIOTIM BUKOHYETHCS 334 AOIIOMOIOIO (aKTiB
HAOYTTSI MariHa, SIKI PETYAIOIOTHCS] PEIOBUM IIPABOM, AO SIKMX 3aCTOCOBYETHCS CYBOPUTA
IPUHLMI BU3HAYEHOCT]!

IL. ITpuHIIMIT 26COAOTHOCTI

[TpmHOmn abcoAroTHOCTI Imepepbavae, IO PeYoBl MpaBa € YMHHWUMU IJOAO BCix.
Sk cyBepeHHI IpaBa, BOHM HAAAIOTH BCEOIIHMI ITPABOBUI 3aXUCT.

IJe HavibGIABII OYEBMAHO Y BUITAAKY 3 BAACHICTIO. BOoHa BcebiuHO 3axmiyeHa Bip IO-
36aBaenns BoaopaiHHS (AmB. § 985 Himenbkoro ymeiabHOro yaoskeHHst — umtaiirel),
a TakoyK Bip inmmx nopyutens (ams. § 1004 Himenskoro 4mBiabHOrO yAOXKEHHS — 4i-
tanite!). Kosken, XTo mo3baBase BAACHMKA BOAOAIHHS abo 3aBAAE 1HIIOI IIIKOAWM T10TO
MaVIHy, MOsKe OYTU IIPUTSATHYTUI AO CYAOBOI BIAIIOBIAAABHOCTL

BxasiBka Aast 3acBoeHHS: 11Jo cTOCYETHCS IHIIMX PEUOBMX IIPAB, TO B KOJKHOMY
KOHKPETHOMY BUIIAAKY TAETBCSA IIPO BUMOIM Ta MOXKAMBOCTI IIO30BY, fKI 1CHYIOTH
AA 3aXUCTY BAACHOCTI, Harmpukaaa, saxuct ysyppyxry (§ 1065 BGB) abo saxucr
sacrasroro npasa (§ 1227 BGB). Hampuxaaa, saxuct ysygpyxry (§ 1065 BGB) abo
saxucr mpasa 3actasu (§ 1227 BGB).

III. mpuHOUI BIAOKPEMAECHHSI Ta IIPUHUNUI abCTparyBaHHA

[Tpoparoun pid, mOTPiOHO PO3AIASTH ABA ITpoech: AOTOBIp KymiBAI-IIPOAASKY Ta IIO-
AAABIINI Iepexip IpaBa BAACHOCTL. Tomy HiMeIIbKe IIPaBO BIAOKPEMAIOE PEYOBe IIPaBo-
ann (IIlepeAady IIpaBa BAACHOCTI) Bip 3000B’S13aABHO-IIPABOBOTO IIPABOYMHY, HA SIKOMY
IPYHTYETHCS TIepeAada Ipasa BAACHOCTI (AOroBip KymiBai-ipopasky). Ilocmaarodncs
Ha PO3MESKYBAHHS JMX ABOX IIPABOBMX TPAHCAKLIN, TOBOPATD IIPO «IIPUHLUII BIAOKpEM-
ACHHSI».

SIKIJO BIAOKpeMMTHM 11 ABA ITPABOYMHWM, BUHWUKAE ITMTAHHS, YN € HEAIICHUM IIPaBO-
9MH 32 3000B’13aABHUM IIPABOM, UM € HEAIICHUM IIPABOYMH 32 PEYOBUM IrpaBom (d4m

€ HEAIICHMM TIEPEXiA ITPaBa BAACHOCTI, SKIJO HEAIICHUM € AOTOBIP KYIHBAI-ITPOAAIKY?),
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9y, HE3BasKAIOUM Ha HEAIVICHICTh AOTOBOPY KYITIBAI-ITPOAASKY, IT€pexiA IIpaBa BAACHOCTI
BCE JK € AIMCHMM. Y HIMELHKOMY IIPaBl Ale «IIPUHLUIT aOCTPaKLII»: YMHHICTH PEYOBOTO
IIPaBOYMHY HE 3aACKUTH BiA YMHHOCTI IIPAaBOYMHY 3a 3000B’sa3aAbHMM IpaBom. OAHAK,
OCKIABKM IJe ITPU3BOAUTH AO HEOOIPYHTOBAHOTO 30IABIIEHHS aKTMUBIB 0cobw, SIKa HabyAa
ITPAaBOBOTO CTAHOBHUILA 332 PEYOBUM IIPaBOM 0Oe3 AO3BOAY 3a 3000B’SI3aABHVM ITPABOM,
BuMorn 1po «besmipcrasae 36araserss» sianosiano A0 §§ 812 1 pani BGB (Buxonanus
6e3 IpaBoOBOI INACTABM) HE MIAASIAIOTH 3aA0BoAcHHIO. BGB (Buxonanms 6e3 mpaBosol
mACTaBn).
HapuaapHa mopapa: AAsI DbOrO IOBTOPITH PO3AIA IIPO IIPABO KYIIBAI-IIPOAASKY
Ta po3aia mpo GesriacTasHe 36araueHHs

[TpmHyMIT abCTPaKLil TAKOMK CAYIYE IOPMAMUHIN SICHOCTI Ta ITPaBOBIN BU3HAYCHOCTI.
[Tepexia mmpaBa BAACHOCTI SIK TAKWIA BIAIPBAHMI BiA Kay3aAbHOI YTOAM, HA SIKIV BIH I'PYH-
TyeTbCst (SIK IIPABUAO, L€ AOTOBIP KYIHBAI-IIPOAASKY). | TyT PO3BIKHICTD MISK IOPUAMIHOIO
AOTMATMKOIO T4 MOBHVM Y3YCOM ITOBCAKACHHOTO SKUTTS CTa€ 0CODAMBO 0deBMAHOIO. «Otto
Normalverbraucher» Bsaraai He pobuth pisHMII MIXK KyIIBAEIO 1 TIEpeAadero IIpaBa
BAACHOCTI, OCOOAMBO SIKILO, SK B IOPUAMYHUX TPAHCAKLIAX Y ITOBCSIKACHHOMY SKWUTTI,
06mABI TpaHcakiil 36irarorbest (YKAAAEHHS AOTOBOPY KYIHBAI-IIPOAQXKY 1 MO0 HeraviHe
BUKOHAHHS IIASIXOM OIIAATHM TOTIBKOIO 1 Iepeaadi Ipasa BAACHOCTI). 3pobirTs oxkpemi
npaBounHu, a omke, 1 dpyukyito § 8§12 BGB (KoHKAIOAEHTHE IIPaBo) Ie pa3 3po3ymiai-
MMM Ha OCHOBI TOSICHEHD, HaBeAeHUX Bumge B § 9 11 5, 1 HaBeaeHmx Tam cxem. Takosk
IPOSICHITH 3B’SI30K MI3K IPUHLMIIOM abcTpakyil Ta 3aKOHOM IIPO HEMOBHOAITHIX!

ITosTopenH:: Bipmosiazo Ao crarti 107 LIMBIABHOTO KOAEKCY, HEITOBHOAITHSI OCO-
6a He ToTpelye 3roAM CBOTO 3aKOHHOTO IIPEACTABHMKA HA BOACBVSIBACHHS, 33 AOIIOMOTOIO
SIKOTO BOHA OTPUMYE CYTO IOPUAMUHY IrepeBary. Moske BUHMKHYTWM HACTYIIHA CUTYALILS:
AOroBip KymiBAI-IIPOAASKY, YKAGACHWMI HEIOBHOAITHBOIO OCODOIO, € HEAIVICHWUM dYepe3
BIACYTHICTD 3TOAM 3aKOHHOIO IIPEACTABHMKA, B TOW 4ac fAK Ilepeaada IIpaBa BAACHOCTI,
3AITACHEHA B TOVL JKe 4ac, € AIMCHOIO SIK CYTO IOPUAMYHO BUripHAl

ITpumitka: [cHYIOTD BUHATKM 3 DPUHINMITY aOCTpakuil: Moske cTaTmcs Tax, 1o 1 Ao-
TOBIP KYIIBAI-ITIPOAQKY 32 3000B’S13aABHVM IIPABOM, 1 PEUOBIUIL AOTOBIP CTPASKAAIOTH BIA
ACEKTIB, SIKI IIPU3BOASLTH AO HIKYEMHOCTI 000X ITPABOYNMHIB.

AormaTmka sHae TPM BUITAAKM:

1. ITomnaxka ireHTHPikanil

Skigo 1 30060B’s13aAbHE, 1 PEUOBE IIPABOUMHM CTPASKAAIOTH Bij OAHOTO 71 TOTO 3K Ae-
dexTy, 0OMABa IPABOYMHM € HEAITMCHUMM. AO HUX BIAHOCSTBCS: BIACYTHICTD ITPaBO3AAT-
nocrti (§ 105 BGB, ane. Buige), a Takosk HikuemHicTh BiaioBigHO A0 §§ 119 a6s. 2, 123
BGB (auB. Bumge).

2 VMOBHMI KOHTEKCT

Mo>KHA TOCTAaBUTHM AITACHICTD IIPABOYMHY IIPO IIEPEAATY IIPaBA BAACHOCTI B 32AEKHICTD
BiA AIVICHOCTI IIpaBouMHY 3a 3000B’13aABHMM IIpaBom (IIPUMITKA AASL 3ACBOEHHS: OAHAK
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1Je AOIYCTUMO AMIIIE ¥ BUIIAAKY IIEPeAadl IIpaBa BAACHOCTI HA PYXOME MAaMHO, OCKIABKWM
§ 925 (2) BGB mpsimo 3a60poHsIE YMOBHY IepeAady IIPaBa BAACHOCTI HA HEPYXOME MarHO!

OaHak He MO’KHA BBaYKATH, IJO KOXKEH ITPOAABELh Oaskae mepepadi mpaBa BAACHOC-
TI AMIIE 32 YMOBH, IJO AOTOBIP KYIIBAI-IIPOAAIKY TAKOK € AACHMM. [Haxime mpuHImI
abctpaxyil Oyae 3BeAeHMI AO abCypAy.

3. Bi3zHec-OAMHMUILS

V aormarnmi pobasiteest pisui crpobn sacrocysatn § 139 BGB takmum amuOM,
170 3000B’s13aAbHE IIPABOYMH 1 PEUOBE IIPABOYMH YJTBOPIOIOTH EAMHE IjiAe, 1 HeAITICHICTD
gacTuan (3060B’s13aABHOTO IIPaBoYMHY) Lyboro wisoro (sianosiauo Ao § 139 BGB nmocai-
AOBHO) IIPU3BOAMUTH AO HEAIICHOCTI BChOTO IpaBoumHy B miaomy. OpAHaK HeobmeskeHe
3aCTOCYBaHHS L€l Teopil B KIHLIEBOMY MIACYMKY TaKOXK IIPU3BEAO O AO HEAIVICHOCTI
IpUHYNUITY a0CTpaKilL

IV. Ipuxgun nybaivHoCTi

Tepmin «yOAIYHICTH» Ma€ HAa METI IOSCHUTH, 1JO PEUYOBI IIpaBa MOXKYTb OyTH BU-
3HAHI 330BHI 32 AOIMOMOTOIO 3acO0IB IybAlYHOCTI. 3acobom IyOAITHOCTI € BOAOAIHHS
V BUITAAKY PYXOMOTO MaViHa Ta 3eMEABHMI KaAaCTp Y BUIIAAKY HEPYXOMOTO MaiiHa.

Lle TakO’K BIAIIOBIAAE SKUTTEBOMY AOCBIAY: 3araAOM BBASKAETHCS, IJO 0Coba, sIKa
BOAOAIE piuuro, € 1T BaacHMKOM. Lls mpesymmis rpyuaryerscst Ha § 1006 BGB (uepes
BOAOAIHHSI) IJOAO IIpaBa BaacHOCTI Ha pyxome maiiHo Ta § 891 BGB (uepes peecrpauio
B [I03€MEABHIM KHM31) IJOAO IIPaB HA HEPYXOME MAViHO.

ITpumirka: YV BUIIAAKY 3 3eMEABHUM KAAACTPOM IIPUHLMUIT IIYOAIIHOCTI € HamOIAbIT
AOCTOBIPHMM; 3 IHIIIOTO OOKY, IIPE3YMIILS IIpaBa BAACHOCTI HAa OCHOBI BOAOAIHHS Mae
Aniie OOMesKeHe 3HAYeHHS 3 OTASIAY Ha ChOTOAHIIIHE KPEAUTYBAHHS TOBApiB (IIOCTABKA
3a yMOBM 30epesKeHHs IpaBa BAACHOCTI) Ta 3abesmedeHH: KpeAuty (Irepepaada IpaBa
BAACHOCTI I1iA 3aCTaBy) (AOTPUMYIOIMCH IIPUHIIUAITY «KYIIYIA 3apa3, IAATH Ii3HIIIe», MU BCe
GiAblile CTAEMO HALIEIO YMOBHUX IIOKYIILIB Ta IIEPEAABAYIB ITiA 3aCTABY).

[Tpuagmn mybaitHOCTI Ma€e 3HAYHI HACAIAKM: 3acib IyOAIIHOCTI € IIACTABOIO AAS
nepepadi mpasa Ha piu (AAs Iepepadl ImpaBa BAACHOCTI Ha pyxomi peul HeoOxisHe abo
HAOYTTS BOAOAIHHI, ab0 «3amiHa», mop. Temep sxke §§ 929—931 BGB; aasa mepepaui
IIpaBa BAACHOCTI HA 3€MAIO HEOOXIAHMIA 3aIUC Y ITO3EMEABHIN KHM3L).

V. HabyTTst A06poi Bipn

[TpmangmIr myOAIIHOCTI € OCHOBOIO AASI TOTO, IJOO AO3BOAMTM AOOpOCOBicHe HAOYTTS
mpas. Lle o3Havae Mo>kamBicTh HAOYTTS IIpaBa HABITH Bip 0cOOW, Ik HE Ma€ HA Ije IIpa-
Ba, SIKIJO BBAYKAETHCS, IO 151 0coba € HOCIEM ITpaBa.

ITpukaaa: HaOyBay MOsKe PAKTUIHO OTPUMATH IIPABO BAACHOCTI HA MAVHO Bij OCO-
6u, sIKa TTOMMAKOBO 3aPEECTPOBAHA SIK BAACHUK Y 3€MEABHOMY KaAACTPi; Te came CTOCy-
€TBCST 0cobM, sIka HAOYBaE PyXOME MaVHO Bij IIPOCTOTO BOAOAIABLS, SIKIJO BOHA (I10-
MMAKOBO) BBaYKA€ OCTAHHLOIO BAACHUKOM. AeTasbHiie aus. Huokae § 64 1L

PrumcpKe mpaBo He 3HAAO TaKOl MOXKAMBOCTL. AisB mpmuaymit «Hixto He moxke mme-
peaarn Oiapllre IpaBs, HIK Mae».
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Hapuaapna mopapa: YV 38 43Ky 3 AOOPOCOBICHUM IIPUAOAHHAM Ije pa3 3’sCcyiiTe
ocobamBi daxTn besmipcTasHOro 306araueHHs BiATOBiAHO A0 § 816 a63. 1 BGB
(po3nopsiAsKeHHsT 0co00I0, SIKa He Mae Ha 1je Ipasa)!

Baskamso: Tam, Ae Hemae 3acobiB macoBol iHGOpMaLIl, He MOKe byTn A06pOCcOBic-
HOTrO IpuAOCaHHA. SIKIJO Hemae IOPMAMYHOIO CBIAOLTBA, TPACT TAKOXK HE 3ACAYTOBYE
Ha 3aXMCT. Takmum 4MHOM, ¥ BUITAAKY («3BMUATIHMX», TOOTO HE CEK TOPUTM3OBAHMX) BIUMOT
Hemae AOOPOCOBICHOrO HaOYTTs. 3aCTOCOBYETHCS HMPUHIUII IIPIOPUTETY: BUMOTA MOXKE
6yTn BIACTYIIAGHA AMINE OAMH Pa3; KOSKEH, XTO «AO3BOASIE» BIACTYIIUTU HEICHYIOUY BU-
MOTY, Al€ Ha CBIf CTpax 1 PU3NUK; BIH He HAOYBae BMMOILY, VOTO AOBIpA B LIbOMY BIAHO-
IIIeHH] He 3aXMIJAETHCS. Te 5K came CTOCYETHCS CYMAIHHOL BIPU B AIAOBY CIIPOMOKHICTD
AlaoBoro mapraepa abo IOKAaAaHHSI Ha iCHYBaHHSI («HOPMAaABHOI», He OPOPMAEHOL
1 HEe 3aPEECTPOBAHOI B TOPrOBOMY peecTpi) Aosiperocti! L1 peui, siki mpsimo He BRasaHi
B BGB, noBuuHI 6yTH IPUCYTHIMM § KOSKHOTO, XTO IIPOVILIOB 0Aa30BY IIIATOTOBKY 3 LW-
BiABHOTO TIpaBal

Posaia 2: BaacHicTh Ta MaiiHO
HapyaapHnit MOMeHT: TepMiHOAOITYHA IIAYTAHMHA MIJK BOAOATHHSIM 1 BAACHICTIO
€ OAHIEIO 3 IOPUAMUHMX <«BEAMKMX ITOMMAOK». AIFICHO, HecItemiaAicTn, a TaKOK
“ALAOBMIL CBIT» YaCTO IIAYTAIOTH BOAOAIHHS 1 BaacHicTh. Lle, 6e3ymoBHO, OB’s13aHO
3 TMM, IJO BAACHWMK YaCTO € TAKOXK 1 BAACHMKOM. TOMY 3a3AaAeriab 3amam’sTaiiTe:
BOAOAIHHA — 1 «aKTMYHWUI», 2 BAACHICTD — «IOPUAMYHMI» KOHTPOAD Hap PIdyIo.

§ 62 Boaoainusa

I. ITpupoaa Ta PyHKIIIT BOAOATHHS

1. Tepmin

Bonoaians — yge darTnyHe maHyBaHHS 0cobu Haa pivwro. § § 854 (1) Himens-
KOTO LMBIABHOTO VAOSKEHHSI BUPAYKAE IJ€ CAOBAMM, IJO BOAOAIHHS PIUYIO «HAOYBAETHCS
IIASIXOM OTPUMAHHS (PAKTMUHOL BAaam Hap piuuio». Koan 1e BiAOYBa€ThCs, IMUTAHHS
BUPILIYETHCS BIAIIOBIAHO AO PMHKOBOI cHTyalil. Takmum 9MHOM, HAOYTTSI IrpaBa BAACHOC-
T1 € pakTUIHUM IIpoLtecom. Tomy He Mae 3HAUCHHS, 9/ MAE€ BAACHUK IIPABO HA BOAOAIH-
HSL 3 1JbOTO BUIIAMBAE HACTYIIHE: BUKpajad pedl TAKOK € 11 BAACHUKOM.

TyT B>Ke cAlp 3a3HAYNTH, IO MATE€PiaAbHE NMAHYBAHHI, SIKE BUIIPABAOBYE BOAOATHHS,
Moske OyTi PI3HOT IHTEHCMBHOCTI. Y BUITAAKY IIPSIMOTO BOAOAIHHS (IIPO HBOTO MAETHCS
anme B § 854 (1) Unsiasaoro xopexey Himeuunun) daxTmaHa BAara 3AIMCHIOETHCS
Gesnocepeatso. Kpim Toro, icHye onocepeAkoBaHe BOAOATHHS (AMB. HUIKYE), IIPU SKOMY
GesrocepeAHii BAACHMUK BOAOAIE MaltHOM Bip imeHi iHol ocobn. Toal § 868 BGB rakosk
KkBaAipikye 1HITY 0cO0y K (KHEIPSIMOrO») BAACHMUKA.

2. @yHryil

BOAOAIHHSI Ma€ HU3KY BaSKAUBUX PYHKLI:

a) Ipesymnuyis npaba 6racrocmi

Bianosiao Ao § 1006 Himeyskoro ymsiabHoro yaoskeHus (umrail!), HA KOPUCTD
BAACHMKA PYXOMOI pedl IIPe3IOMYETHCS, IO BiH € 11 BAACHMKOM. Te, IO Ije HacIpaBAl
TAK, 3araAOM BIAITOBIAAE SKUTTEBOMY AOCBiAY. YacTo AlOAMHA HABITH He MOYKE AOKYMEH-
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TAABHO IIATBEPAMUTHM IIPABO BAACHOCTI Ha BCl peul, SIKI BOHA 3aBXKAM MaAa § CBOEMY BO-
AOAIHHI.

6) IlepedabBarvra Qyrxuis

Habyrrst BoAOAIHHS HeobXipAHE AAsS HAOYTTS OIABIIOCTI PEYOBMX IIPAB HA PyXOMme
martHo. BigmosiaHo A0 § 929 HimeysKkoro IMBIABHOIO YAOSKEHH:I, IIPABO BAACHOCTI IIe-
PeAAETBCS 32 AOTOBOPOM IIAIOC IIepeAaya. 3aCTaBHe IIPABO TAKOK MA€ CTPYKTYPy «dayc-
TIBCHKOTO IIpaBa» 1 BMMara€ HaOYTTS BOAOAIHHS AASI TAOTO CTBOPEHHS BIAITOBIAHO
Ao § 1205 BGB.

8) Oynxyin dobpocobicnocmi

Boaoainns (abo, Tousilre, pO3MOPSIASKEHHS BOAOAIHHSIM) € IIACTaBOIO AASI HAOYTTSI
IpaBa BAACHOCTI Ha PYXOME MaiHO Ha ITiAcTaBl AobpocosicHocTi BigmosiaHo A0 §§ 932
i Aaai HwusiasHoro yaoskenus.. BGB (aus. Hiskue).

IL. ITpossu OaepsrkumicTs

Mmn BU3HAYMAM BOAOAIHHS SIK 3AIMACHEHHSI «(PAKTUUYHOTO KOHTPOAIO HAA MAVIHOMY.
V aeTaasix, oaHaK, icHYIOTh pisHi BapianTi. Himenpkuit umsiabumii kopexc y §§ 854—872
po3pisHse

* 32 IHTCHCMBHICTIO MaTEPIaAbHOrO IaHyBaHHs (IIPSIME Ta OIOCEPEAKOBAHE BOAO-
AMHHS),

*  BIAIIOBIAHO AO TOTO, UM MO’KE BAACHWUK 3AIFICHIOBATM KOHTPOAb HAA MaVHOM
0AHOOCIOHO 260 TiABKM pasom 3 iHIMMU 0cobammu (OAHOOCIOHE BOAOAIHHSI, CIIiAbHE
BOAOAIHHSI, YACTKOBE BOAOAIHH),

* 32 BHYTPILIHIM CIIPSIMYBAHHSIM BOAL BaacHMKA (BAacHe Ta TpeTix ocib), a Takosk

*  BIAIIOBIAHO AO cOLIaAbHOI Kaacuikamil ocobw, fKa 3AIACHIOE PaKTHUIHY BAAAY
(BAACHUK 1 CAYTA BOAOAIHHST).

Hapyaapuanit komeHTap: Hiokue mpeacTaBaeHl OKpemi ITPOSIBU OACPSKMMOCTI.
AAst OpieHTAII, CIIOYATKY IOAMBITBCS Ha OTASIA PISHUX muni6 odepxumocmi
1 IIOBTOPITh TOrO IIiCASI OHPALIOBAHHS. Bu ITOBMHHI BMITM AAQTM BU3HAYCHHS
BIAIIOBIAHOTO TEPMIHY 1 ITOSICHUTM TIOTO Ha IIPUKAIAL

1. ITpame Ta onocepeAKOBaHE BOAOAIHHS

a) Besnocepedne Borodinms

BesrocepepHe BOAOAIHHS HAOYBaeThCs IIAsIXOM HAOYTTS daxTnaHol («besmocepea-
Hbo1») Baaam Hap ob’extom (§ 854 (1) BGB). Omke, Bupimasbamum GpakTOpOM € TIEBHMI
IIPOCTOPOBWMIA, TIOCTIMHMI 3B’I30K 3 OO’EKTOM.

ITpukaaan: BAacHMK HEPYXOMOCTI, SIKMVL IIPOSKMUBAE Y BAACHOMY OYAMHKY, BOAIT
OPEHAOBAHOTO aBTOMODIAS 1 KPaAiil 30A0TOTO TOAMHHMKA € IIPSIMIUMI BAACHUKAMI.

b) Henpame Gorodirnsa

OrnocepepKOBaHEe BOAOAIHHSI BUMHMKAE BiAOBIAHO A0 § 868 BGB masxom seranos-
ACHHSI TaK 3BaHUX ,.JlocepepAHUIIBKUX IMPaBOBIAHOCUH BOAOAIHHS». [Tip Ium 3aK0H
PO3yMI€E IIPABOBIAHOCUHM, «HA IIACTABI SIKMUX 0cOba mae mmpaso abo 3000B’s13aHa BOAOAL-
TV IIPOTSITOM IIEBHOTO IIEPIOAY daCy».
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IMpuxaaan: (AmB. Takoxx Qopmyatosanss 3akony B § 868 BGB) ysydpyxr,
3aCTaBa, AI3MHT, OPEHAA, BIAITOBIAAABHE 30€piraHHs TOLIO.

Taxmum 4nHOM, ¥ AOTOBOPL OPEHAM OPEHAAD € IIPSIMIM BAACHUKOM, & OPCHAOAABELID —
OIIOCEPEAKOBAHMUM BAACHUKOM. AOTOBIP OPEHAM € IIPOMIPKHUM BIAHOIICHHSIM BOAOATHHS;
BIH A€ IIPABO OPEHAAPIO 3AIVICHIOBATI BOAOAIHHS IIPOTSTOM OOMESKEHOTO IIE€PIOAY dacy
1 3000B’s13y€ T1OTO TIOBEPHYTIU OPEHAOBAHE MAMHO B KIiHI Tepminy opeHan. [lopiusiiTe
Takok ecki3 «Hempame Gorodinmar.

2. OpHOOCIOHE Ta CITIABHE BOAOAIHHSI

a) Odnoocibre 6orodinmsa

Torl, XTO 3AITICHIOE QAKTUIHY BAAAY Hap PITII0 OAHOOCIOHO, € EAMHMM BAACHUKOM.

b) Cnirvna 6racricmo

OAHaK, SKIJO KiAbKA OC16 BOAOAIIOTH PIYUIO CIIIABHO, BOHM MAIOTh IIPABO CITIABHOTO
BOAOAIHHSI piuuto, § 8606. CriabHe BOAOAIHHSI MOXKe BIAOYBATMCS ABOMA CIIOCObAMML:

+  «IToropskyBasbHa» CIIBBAACHICTD ICHYE, AKIO KOKCH 13 CITIBBAACHMKIB MOXKE
3AIMCHIOBATM QAKTMIHMIA KOHTPOAD HaA MaliHOM, XO4a BOHW ITOBMHHI 3Ba’KaTW HA 1HIIMX.

+  «CmiApHa YaCTKOBa» CIIIABHA BAACHICTH iCHYE, SIKIJO IPABO BAACHOCTI MOXKE
3AIVICHIOBATMCS TIABKWM CITIABHO.

KopncTyBaHHs CIIABHOIO ITPAABHEIO B 0AraTOKBAPTUPHOMY OYAMHKY € IIPOCTOIO
CITIABHOIO BAACHICTIO, SIKIJO BCI MEIIKAHL1 MAIOTh IIPABO KOPUCTYBATNCS HEIO BIAIIOBIA-
HO AO IPaBMA BHYTPILIHBOTO PO3HOPSIAKY. [HIIMI IPUKAAA: IIOAPYIKSKSI MAE IIPOCTY
CIIIABHY CYMICHY BAACHICTDH Ha Peyl AOMAIITHBOTO BJKUTKY V CIIABHIN KBAPTUPIL

CriapHA BAACHICTD ICHYE Y BUIIAAKAX, KOAWM ILIHHI IIAIIePM BHOCSTHCSI HA ACHIO3UT
KIADKOMA 0cobamm 3a AOMOBACHICTIO, IJO OaHK MO’Ke BMAATHM LIHHI IAIepy AMINIE BCIiM
ocobam, SIKI MAIOTh Ha Ij€ IPABO, CIIABHO.

3. IloBHa Ta YaCTKOBA BAACHICTH

SIKIJO BAACHMK MOSKE 3AIACHIOBATM KOHTPOAB AMIIE HAA YACTMHOIO 00’€KTa, e Ha-
3UBAETHCSI YACTKOBOIO BAACHICTIO.

ITpukaap 31 MIKOAM: OpEeHAAP KBAPTMUPU MAE€ IIPABO BAACHOCTI HA OPEHAOBAHE
IIPUMIICHHSL

§ 865 LIMBiAbHOTO KOAEKCY PO3’SICHIOE, IJO BUMOIM TIPO 3aXVUCT BOAOATHHSI 3aCTOCO-
BYIOTBCSI TAKOYK HA KOPHUCTh YACTKOBOTO BAACHMKA.
ITpumirka: Ao BAACHOCTI 3aCTOCOBYIOTHCS IHINI IIPUHLMUITM: YACTMHM Pedl

He MOKYTb OyTM 00’€KTOM CriemiaAbHUX IIpaB BiAoBiaHO A0 § 93 BGB, sxigo Bonm
€ ICTOTHUMM Y9aCTUHAMM, AMB. IIPO L€ BUIe B 3arasbHin gactmsi § 6.

4. BracHe Ta CTOPOHHE BOAOAIHHSI

a) Baacruxu

BaacHuMKamM € Ti, XTO «BOAOAIE Piudro sIK cBOero BaacHicTIO (§ 872 BGB — unraiire!).

IMpuxaaan: Baacamk — ge (Boaopirounit) saacHuK. OAHAK 3AOAIL TAKOK
€ BAACHUKOM, SIKIJO BiH XO4€e 3aAMIINTH cOOl BKpaseHy pid (ase sIK «HEITOBHOIIPABHMIA
BAACHUKY ).
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b) Cmoponniti 6racHux
TpeTiit BAACHUK — Ije TOW, XTO BOAOAIE PIYUIO AAS IHIIOI OCOOM.

ITpuxaaa: BaacHMKOM TpeThOl CTOPOHM € OpeHAApP 1 OYAB-XTO, XTO 3AIVCHIOE
KOHTPOADb HaA MaitHOM (3a3BMYalt TUMYACOBO) AASL 1HIIOT 0coOM HA OCHOBI BIAHOCMH
ITOCEPEAHMIIBKOTO BOAOATHHSL.

PisHMI MIDK BAACHMKOM 1 TpeTiMm ocobamu €, cepes 1HIIOTO, CYTTEBOKO:
* 32 HabByBAABHOIO AQBHICTIO: HAOGYTTSI BAACHOCTI 32 HAOYBAABHOIO AABHICTIO IIEPEA-
6auae BaacHe BoroAIHHS (AmB. §§ 937 1 aaal Liusiasaoro yaoskenus Himeuunnn);
-y BumaAKy npuabaHHs maoais: sriaao 3 § 955 BGB, Ao6pocosicHmit BAacHMK Ha-
OyBae IpaBO BAACHOCTI HA IAOAM Ta ITPOAYKIIIO pedi.
5. VcrmapkoBaHe MaiiHO
3ripno 3 § 857 LlmsiabHOro xopaexcy Himedumnu, mpaBo BAACHOCTI IEPEXOAMUTDH
A0 crmaproemipst. CrapkoemMelyb HaOyBa€ BOAOAIHHS y Tit popmi, B SIKiM BOHO Oyao
y cr1apAKoAasipst (TobTo y BCIX OImMcaHmnX Buiye IposiBax). Lle MoAOKeHHS 3axuIae Crias-
KOEMIJSI BlA HECAHKLJIOHOBAHOTO AOCTYIIY AO MaliHa CTOPOHHIX OcCi0.
HaByaapHmii MOMeHT: SIKIJO 3aKOH TOBOPWUTB, IJO BOAOAIHHS IEPEXOAUTD
AO CIIAAKOEMIIS, 1Ie He MOJKE, 33 CBOEIO IIPUPOAOIO, O3HAYATH PAaKTUIHMUI KOHTPOAD
HaA MamHOM. SIK IIPaBmAO, 1Ie HEMOSKAMBO depes Ppi3uuHy BIACTaHb. MaeTbcs Ha yBasi
IOPUAMYHE IIPABOHACTYIIHUITBO LJOAO BOAOAIHHSI, TIOB’SI3aHE 3 KOHTPOAECM ITOMEPAOTO
Hap ManHoMm. Ilepepane Takmm umHOM BOAOAiHHA 3axmimjaerses §§ 812, 823, 1007
BGB. Baskamso: marino, sxe Oyao BialbpaHe 06e3 BOAI CIIAAKOEMIIS, BBasKAE€TLCS
«besxazsianm» y posyminai § 935 BGB. Tomy Ao6pocosicHe mpuabaHHs 32 PaXyHOK
CHAAKOEMIIST € HeMOKAMBMM. OAHAK Ilepexip IpaBa BAACHOCTI AO CITAAKOEMILI
MO’Ke MaTu 1 HepOAlKm: SIK BAACHWMK, BIH Telep HeCe BIAIIOBIAAABHICTD 3IIAHO
3 §§ 836, 837 BGB 3a peul, skl Terep 3HAXOASTHCS B «HOTO BOAOAIHHI» (OyaiBeabHa
BIATTOBIAQABHICTB!).
6. Kamepannep
3aKOH POOUTb BUHATOK 3 IPUHLMUITY, 3TIAHO 3 AKUM (QaKTHUIHE 3AICHEHHSI KOHTP-
OAIO HaA MalHOM TaKOK € BOAOATHHSIM: BIATIOBIAHO A0 § 855 BGB (untarire!) me € naac-
HMKOM 0c00a, KA «3AIACHIOE PaKTUYHMUI KOHTPOAD Hap PIYUIO AAS 1HIIIOI 0CObM Y CBO-
EMY AOMAIITHBOMY TOCIIOAAPCTBI, Oi3Heci a00 B mOAIGHMX BIAHOCMHAX, B CMAY YOO BOHA
IIOBMHHA BUKOHYBATHM BKA31BKM 1HIIIOI OCOOM, IO CTOCYIOTHCA WiEl pedi». LInum moaoskeH-
HSIM 3aKOHOAABELb BPAXOBY€E PO3IOAIA IIpall B €KOHOMILI 1 TOV (aKT, IJO B HEe3ATIeHHIN
KIABKOCTI BUIIAAKIB OE3II0CEPEAHE VIIPABAIHHS MAVIHOM 3AIVICHIOETBCS B IHTEpecax IHIIMUX
0ci0. SJKOT BOAOAIHHS 3aBSKAM IIPUITYCKAAO HASIBHICTH BAACHWMKA, iCHyBasa O Hebesmeka
TOTO, 1JO Yyepe3 prima facie QVHKIIIO BOAOAIHHA 0COOM, fKI AIIOTH AOOPOCOBICHO, Ha-

GyBaam O mpaBo BAACHOCTI Ha IlepeAaHi OO’€KTM Ha IIKOAY YIIPABOMOUYECHIN OCOOL.

ITpuxaaan: Cayrm y BOAOAIHHI — Ij€ IOMIYHMKM IIO TOCHOAAPCTBY IJOAO
CTOAOBOTO CPibAQ, MIPALIBHUKI — IJOAO HAAAHWMX 1HCTPYMEHTIB.
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ITpumirka: [Ipuabarnsa y cay>KO0BL, AKuii IepeOyBae y BOAOAIHHI, ITATIAAA€E
mip Alo § 935 BGB (a06pocosicue HabyTTs mpaBa BAACHOCTI HEMOYKAMBE, OCKIABKM
B JbOMY BIAHOLIEHHI OO’EKTU «3HUKAM»).

III HabyTTs Ta BTpaTa BOAOAIHHS

1. ITpupaGarua

a) Ipame Borodinna

BesmocepeAHE BOAOAIHHSI HAOYBAETHCS IIASIXOM OTPUMAHHA (PAKTHMYHOI BAAAU
Hap piwato (4. 1 cr. 854 IIusiapHOro xopexcy). OCKIABKYM BOAOAITHHS € 3AIVICHEHHSIM
$aKTUIHOL BAAAM HaA PIUUIO, HASIBHICTH IIPABO3AATHOCTI He € OOOB’SI3KOBOIO.

Pospisusirors npsime (iepsicHe) HabyTTs IpaBa BAACHOCTI (IIPUKAAA: HACASKUP I10-
13aa Oepe 3aamieHy B Kyire rasery) Ta moxipHe (mmoxipHe) HabyTTSI mpaBa BAACHOCTI
(IpuKAaA: IIPOAABELD IIEPEAAE TOBAP MOKYIILEBI).

6) Henpame 6orodinns

Hempsame BoaoaAIHHA HAOYBA€THCS IIASIXOM BCTAHOBACHHSI IPOMIDKHMX BIAHOCHH
BOAOAIHHS BiATIOBiAHO A0 § 868 BGB.

ITpuraaA: BAACHMK KBAPTUPU 3aAMIIAE 11 KOMYCDH 1HIIOMY.

BiamoBigHO A0 ctaTTi 870 LIMBIABHOIO KOAECKCY, OITOCEPEAKOBAHE BOAOAIHHS MOJKE
Oyt mepepaHe 1HIIM OCOO1 IIASIXOM YCTYIIKM 1/ BUMOTH IIPO ITOBEPHEHHS pedl.

IMpuraaa:  AismHropaBeyb  1Ipopae  OOAAAHAHHS,  IJO  3HAXOAMTBCS
y AI3MHIOOAEP>KYBaua, TPETIA CTOPOHI 1 IIPU ILBOMY BIACTYIIAE IIPAaBO BUMOIU
IIOBEPHEHHS, 1JO BUIIAUBAE 3 AOTOBOPY AI3MHIY, TPETIil CTOPOHI, SKa JOTO KYIIVE.

Ame. Takosk ecxis Habymms onocepedxoBanozo 6orodinns 3zi0no 3 § 870 BGB.

2. Brpara

a) Ipame Gorodinms

BesrnocepeAHe BOAOAIHHS IIPUITMHAETHCS, KOAM BAACHUK BIAMOBASIETHCS BlA pedl abo
iHIIMM YMHOM BTpadae GakTnaHy BAaAy Hap Hero (absag 1 § 856 BGB — umrarirel).

ITpuxaaan: Unray raseTm BUKMAAE Ta3eTy; MAIIUHY BUKPAAAIOTD.

ITpumitka: SIKIIO BOAOAIHHS BIAIOpaHO 6e3 abo IIpoTi BOAl Oe3IOCePEAHBOTO BAAC-
HMKa, TO 00’€KT, PO SIKMIL MAE MOBa, € «BTpadeHUM» v posyminai § 935 BGB!
6) Henpame Borodinns

HernpsiMe BOAOAIHHSI IPUIIMHSETHCS 3 IPUIMHEHHSIM BIAHOCUH IIOCEPEAHMIIBKOTO
BOAOATHH:IL.

IV. 3axucT BAacHOCTI

BoaoalHHS TakOK Mae IpaBOBY QYHKILIIO 3a0€3leYeHHS MUPY. SAKOH 3aXUIJAE
BAACHMKA Bip IT030aBACHHS 200 IIOPYIICHHS TIOTO IIPaBa BAACHOCTI

1. 3abopoHeHa BAacHA BAaAA

Tom, xTo mpoTuirpaBHO 1036aBAsIE BAACHMKA BOAOAIHHS Oe3 710ro Boal abo mopyiiye
VIOTO BOAOAIHHSI, BUMHSIE «IIPOTUIIPABHE BTPYUIAHHS § BOAOAIHHS» 3TIAHO 3 9acTMHOIO 1
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crarri 858 LJuBiapHOTO KOAEKCY. BOAOAIHHS, OTpUMane B Takmii crocib, € Hempasomip-
aum (4. 2 cr. 858 BLIK).
2. ITpaBoBi HacAIAKM
a) Camodonomoza 6racruxa («3axucm 6or00iHHL»)
BaacHMK MOJKEe ITPOTMUCTOSITH BUILE3a3HAYICHOMY 3a00POHEHOMY BTPYYAHHIO § BAAC-
HY BAQAY <CMAOIO» BIATIOBIAHO A0 acTmem 1 crarTi 859 HimepKoro gusiaAbHOTO KOAEK-
cy (BGB). Lst camopaoriomora TakosK HasMBAETHCSL «3aXMUCTOM BOAOATHHsD». TakmMm dmMHOM,
BAACHVUK MOJKE 3HOBY 3aBOAOAITH CBOIM MAVIHOM IIASIXOM «KYAQUHOTO GOO».
Hapuaapuanii MoMeHT: []i BUCHOBKM TAaKOK aKTYaAbHI AASl KPMMIHAABHOTO
mpaBa. CaMOAOIIOMOTA € IIACTABOIO AASI BUITPABAAHHS 1, TAKMM YMHOM, BUKAIOUAE
MOKAPaHHsI 32 TOPYIIEHHS], BYMHEH] B yMOBaX 3a00POHEHOIO HE3aKOHHOTO BTPYIAHHSL
6) Ipabo nepecridybanns («nobeprerns Gorodinna»)
SIkmgo pyxoma pid Oyaa BialbpaHa y BAACHWMKA IIASXOM IIPOTMUIIPABHOTO BTPYYAHHS
B MIOTO BAGAHI IIOBHOBASKECHH:, BIH MO>KE IIOBEPHYTWM 11 CMAOIO BiA IIOPYILIHWMKA, SIKOTO
3acTaam Ha micyl saoumny abo nepecaiayiors (4. 2 cr. 859 Lusiapnoro xoaexcy). YV ypo-
MY BUITAAKY TIACTBCS PO «IIOBEPHEHHS BOAOAIHHS». Y BUIIAAKY 3 HEPYXOMUM MarHOM
HepeMileHnit BAACHUK MOYKE, BIATIOBIAHO A0 acTuHM 3 crarti 859 LIusiapHOTO KOAEK-
CY, «3HOBY 3aBOAOAITM HMM HETaiHO INCASI TOTO, SIK BOHO Oyao 3a0paHe, 3BIABHMBIIN
IIPABOIIOPYILIHUKA».
6) Cydo6i noszobu
V pasi BTpyYaHHS ¥ BOAOAIHHS a00 IO30aBACHHS BOAOAIHHS BAACHMK MOSKE ITOAATH
II030B AO CYAY BiATIOBIAHO A0 crartert 861 Ta 862 mporn 0cobw, siKa BIMHMAA HE3aKOHHE
BTPYYAHHS Y BOAOAIHHSI, IIPO ITOBEPHEHHSI BOAOAIHHS ab0 cyA0BY 3a00poHYy.

ITpuxaaan: HecankuionoBane mapKyBaHHS HAa aBTOCTOSIHLIL — OpEHAApS;
BCinsKD  BURMAM  (UyM, 3amaxu, AMM 1 KIOTSBA); 9acTi BUIIAAKW CYIEPEYOK:
y OaratoxkBapTMpHOMY OYVAMHKY MEINKAHELb BIAUYBAE 3aHEIIOKOEHHSI depe3
CUIapeTHMUI AMM, IO IHAHIMAETHCS 3 OAAKOHA MEIIKAHIL, KUV SKUBE 3HMU3Y.

HagyaapHa mopapa: 3 IpuKAaAIB BUAHO, 1JO TIO30BHI BUMOTH, SIKI BUIIAUBAIOTH
3 IIpaBa BAACHOCTI, BIAITPAIOTD POAb HACAMITIEPEA TOAIL, KOAM IIO3MBAY HE € BAACHUKOM
i Tomy He moke Alamn BianosiaHO A0 §§ 985 abo 1004 LIMBiAbHOTO yAOIKEHHS
Himequnum.
aa) Pewo6i nosobu
ITpumirka: [Tososn, mepesbadeni §§ 861 1 Aaal, € Tak 3BaHMMM «BOAOAIABHMIIH-
KUMW II030BAMWM». BOHWM 3aXMIJAIOTh BOAOAIHHS SIK TaKe, MOBa HE VA€ IIPO IIPaBoO
Ha BOAOAIHHS (TOOGTO BAACHMK TIOBMHEH MAaTW MOKAMBICTD IBUAKO BIAHOBUTMU CBOE
BOAOAIHHSL, siKe OYyAO IOpYILICHE HE3aKOHHMM BTPYIAHHSIM).
bb) Apibri nozobu
B To7 wac SK IOCECOPHI IO30BM 3aXMIJAIOTh PAKTUIHE BOAOAIHHS B 1HTEpecax
IIPABOBOTO MMPY, HE3aAEKHO BlA TOTO, UM € BOAOAIHHS 3aKOHHMM, 9M Hi, IETUTOPHI
[O30BM MOXKYTh OyTM 3a5BACHI AMIE 3aKOHHMUM BOAOAIAbLIEM (IIOLIUPIOIOTHCS
Ha AOBGPOCOBICHOTO BOAOAIABLISI BIAIIOBIAHO A0 yacTuem 3 crarri 1007).
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Ocoba, sika 3aBOAOAIAA PYXOMOIO PIUUIO, MOKE BUMATaTH BiA (TEEpinIHbOrO) BAAC-
HMKA [OBEPHYTH PId, SIKIJO OCTaHHIN He OyB A0OpocoBicHMM, HAOYBAIOYM BOAOAIHHSL
3HAYEHHS LJbOTO IOAOJKCHHS HEBEAMKE, OCKIABKM B OIABIIOCTI BUITAAKIB TAOrO 3aMIHIOE
§ 985 BGB. Mera § 1007 — sakpuTit Aa3iBKy AASL THX, XTO HE MOYKE AOBECTU CBOE IIpa-
BO BAacHOCTI (ab0 GyAb-siKe iHIIE PeYoBe IIPaBo) 1, TAKMM YMHOM, HE MOXKe OBrpyHTY-
BATWM CBOIO BUMOIY IIPO PECTUTYLIIO sIK BAAacHMK Ha miacTasl § 985 BGB (abo sk y3yd-
pykryapiit Ha miactasi § 1065 um sacrasoaepskareas Ha miacrasi § 1227 BGB).

2) Inwd npemensii

BoaoplHHS MOsKe OyTH IpeAMeTOM IO30BY Ipo 3barageHH: BiamoBIAHO Ao §§ 812
1 Aaal. BGB, sxigo BoHo 6ya0 oTprmane 0e3 3aKOHHOI ITIACTABN.

SIKIO BOAOAIHHS BIAIGPAHO HE3AKOHHO 1 BUHHO, MOYKE OYTIM POSTASHYTA BUMOTA IIPO
BIAIIIKOAYBAHHS 30MTKIB BIATTOBIAHO A0 w. 1 cT. 823 LImBiapHOro Kopekcy. Lle Baskanso,
SIKIJO BOAOAIACIJP HE € TAKOJK BAACHWUKOM.

ITpukaaa: Openpap maviHa 3a3HA€ maTepilaAbHMX 30WUTKIB 4epe3 Te, LJO TPeTs
ocoba HEe3aKOHHO 1 BUHYBATO I1030aBASIE TIOTO MOSKAMBOCTI KOPUCTYBATUCS MAVIHOM.

§ Po3aia 63. 3micr 1 3axucT IpaBa BAACHOCTI
ITpumirka: HaBeaeHi HusKue MOSCHEHHS OCOOAMBO aKTYaABHI AASL ICIIMUTIB
Ta IPAKTUIHOL ALIABHOCTL. Te, K IepeAaeThcs BAACHICTD 1 3a SIKMMM BUMOTAMU
HAAAETBCSI MAMHO, € PETYAIPHMM 1 IIONYASIPHMUM €K3aMEHALIMHMUM MaTepiasoMm.
OnpayboByroun martepias, BI3yaai3yiiTe 3aMasbOBKW Ta OTASIAM AO 1 Imicas, 1jo0 Bam
6yA0 aertre posmodaTi pobOTY Ta 3amam’sITaTi MaTepiaa.

I. 3micT mpasa BaacHOCTI

[Tpaso BaacHOCTI — me Ge3lOcepeAHE IOPMAMYHE MAHYBAHHI Hap piadio (KOpoTKa
dopmyaa: «BOAOATHHS — AKTHYHE, BAACHICTh — IOPUAMYHE ITAHYBAHHS HA) PIUIIO»).

1. ITposasun

BaacHicTp MOSKe mpuitMmaTi pisHI GOpMIL:

a) Odnoocibrna ma cnirvna 6racricmo

OAHOOCIOHA BAACHICTD — 1J€ KOAM PIY HAACSKUTH AUIIE OAHIN 0cobi. CriabHA BAACHICTD
nepepbagae Giablre OAHIET OCOOM.

CriBBAACHICTD MOSKE MaTH ABL Gopmut:

+  CHiBBAACHICTH 32 YaCTKaMM ICHYE, SKIJO KOKEH CIIIBBAACHMUK MA€ IIPABO
Ha IIE€BHY 4acTKy ob’eKTa SIK Ha camocTirHe pedose mpaso (mpasBosa mmiacrasa: §§ 741
1 aaad, 1008 1 paai BGB). Mik criiBBAQCHMKAMM ICHYE «CITIABHICTH 32 YaCTRAMM», 3a SIKOT
KOJKEH CITIBBAACHWUK MOJKE BIABHO POBIIOPSIAYKATHUCS CBOEIO IACTKOIO.

+  CmiapHa BAACHICTB iCHYE TOAL, KOAM YaCTKM OKPEMMX OCI6 «I10B’sI13aHI» Ha KO-
pueTh yeiet criabHom. Li iposteu BaacHocTi moykHa sHaii B «Gesamthandsgemeinschaften»
(puxaaan: Gesellschaft borgerlichen Rechts, OHG, KG, a Takosk TTOAPY>KHsI CIIABHICTD
MariHa Ta CIIABHICTD CIAAKOEMUIB). Ha BIAMIHY BiA CIHABHOCTI YaCTOK, ¥ CIHABHIN BAAC-
HOCTI OKPEMITL YIACHUK HE MOSKE OKPEMO POIIOPSIAYKATICS CBOEIO JACTKOIO B OKPEMMUX

ob’exrax (AmB., Hapukaaa, §§ 719, ab6s. 1, 1419, a6s. 1, 2033, ab3. 2 BGB).
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b) AoBipua Bracricmo

Koan LIMBIAPHMI KOAEKC TOBOPUTH IIPO BAACHICTD, BIH Ma€ Ha yBa3l IPSIMUI IOPU-
AMYIHMI KOHTPOAD IIPABOBAACHMKA. TaKOK TOBOPSITD IIPO «IIOBHE IIPABO BAACHOCTI». Kpim
TOTO, B €KOHOMIUHIN cepl 3’IBUBCS TEPMIH «AOBIPYA BAACHICTH». B exoHOMIUHIN cdepi
3SIBUBCS TEPMIH «AOBIpYA BAACHICTH» (AHIA. €AOBIpPYA BAACHICTD» ).

AoBipua BAACHICTb CTBOPIOETHCS HA OCHOBI AOBIPYMX BIAHOCHMH MISK AOBIPYMM BAAC-
HUKOM 1 3acHOBHMKOM. Popmm TpacTy Bipomi K TpacTm Gesmekm Ta yIPaBAIHCHKI
Tpacti. Tpacrosa BaacHicTh nepepbadae Bumasku, Koan BaacHuk (Genediyiap Tpacry)
BUTASIAQE AASL 30BHIIITHBOTO CBITY SIK IIOBHOIIPAaBHMI BAACHWMK, aA€ HE Ma€ Ipasa
BIABHO PO3IOPSIASKATHUCA Y BHYTPIIIHIX BIAHOCMHAX i3 3aCHOBHMKOM.

IMpukaaan: fIkigo GaHK Mae IPaBO BAACHOCTI, IE€peAaHE TIOMY BIATIOBIAHO
20 § 930 BGB apas 3abesmedeHHSI KPEAUTY, BIH (GOPMAABHO CTA€ BAACHUKOM, aAe
©KOHOMIYHI HaMIpy — Lje AMIIe IOPUAMIHA ITO3MULIS 3aCTABOACPIKATEASL

B ympaBalHCBKOMY TpPacTl HPaBO BAACHOCTI IIEPEAAETBHCS BlA 3aCHOBHMKA AO AOBI-
peHOT 0cobm AASL misew yIpaBAiHHs. 3aCHOBHMK 3aamiraeThest Oenediuiapumm (ase
HE IOPUAMIHMM) BAACHUKOM.

BaskamBy poAb y 3BepHEHHI CTSTHEHHS HAa MalHO BIAIIpae AOBIpYAa BAACHICTD:
HEe MO>KHA ITHOPYBaTH TOM QaKT, IJO AOBIPYMI1 BAACHUK € BAACHUKOM AMIIE POPMAABHO.
Tomy AOCTYII KPEAUTOPIB AOBIPYOTO BAACHWMKA ITOBMHEH OYTHM OOMEsKeHMI.

Taxknum 4mMHOM, ¥ ITPOBAAYKEHHI ¥ CIIPaBi TPO HEIIAATOCITPOMOYKHICTD YCTAHOBHMKA
3abesredeHHs (AOBIPYOrO yIIpaBAlHHs) OAHK Ma€ IIPaBO IJOAO MAViHA, HEPEAAHOTO
TIOMY B 3abe3IeYeHHs], SIK 1 3aCTaBOAEPIKATeAb, BUTPeOyBaTH mpesmer 3abesredeHHs
3 METOIO TIOTO IPOAQYKY Td 3aAOBOACHHS 3 BUPYYEHMX KOLITIB (WIPaBO Ha OKpeme
33AOBOACHHS»), aA€ HE 3aAMLIATH TMOTo cobl («IpaBo Ha OKpeme 3aAO0BOACHHS» —
dopmyaa: «BUAYIMTHM IIPEAMETH, IJO HE HAACIKATh AO AKTUBIB).

2. CB060AA PO3IOPSIASKEHH S

[TpaBo BAACHOCTI — 1je IHTEHCMBHE Ta BCEOCSDKHE 3aKPIIIACHHSI pedl 32 0coboro. BoHo
BKAIOUAE B cebe HEOOMEIKEHEe PedoBe ITPaBO KOHTPOAIO 1 32 CBOEIO ITPUPOACIO € OAHO-
YaCHO 1 IIPABOM KOPMCTYBAHHS, 1 IIPABOM €KCIIAyaTalil.

Ie «mosre manyBanms» supaskeHe B § 903 Himenskoro nmBiAbHOTO YAOSKEHHS
caoBamit: «BaacHMK pedi MO>Ke poOUTM 3 PIYUIO BCE, IJO VIOMY 3aMaHEeThCs, 1 He AOIIyC-
KaTM JKOAHOTO BIIAMBY Ha Hel 1HIMX ocib». Takmm 4MHOM, BAACHUK pedi MOXKe BUKO-
PUCTOBYBATHM, IIPOAABATH, €KCIIAYATYBATH, OOTSDKYBATH Ta 3HMINYBATK I1. LIS IHAMBIAY-
AAbHA KOHIEIILIS IpaBa BAACHOCTI B Himenbkomy LMBIABHOMY KOAeKci Oepe cBOI Bu-
TOKM 3 PUMCBKOTO IIPaBa.

3. Meski

Peaaisanis mpaBa BAACHOCTI oOMesKeHa.

Crarrst 14 (2) Ocnosroro 3axony Bske mepepbauae: «Baachicts 30608’s13ye. [1 Bu-
KOPUCTAHHSI MAa€ BOAHOUAC CAYTYBATH CYCIIABHOMY Oaary». Kpim Toro, icHYIOTH UmcAeH-
HI IIPMBATHOIIPABOBI Ta IyOAIYHO-ITPABOBI OOMEKEHHS IJOAO BAACHOCTL:
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Y camiit crarri 903 BGB Takosk MAKPECAIOETHCS, IJO CBOOOAA PO3IOPSIASKEHHS
BAACHMKA 3aKIHYYETHCS TaM, A€ «3aKOH 200 IpaBa TpeTix oci0 BCTYHMAIOTh Y IIPOTUPIUUS
3 HUM.

IMTpuxaaan: Y cdpepi mybaigHOro mpasa 0coOAMBOI yBAIM 3ACAYTOBYIOTD IIOAOYKECHHS
3aKOHOAABCTBA ITPO OXOPOHY HABKOAMIIHBOTO CEPEAOBMINA. Y IIPUBATHOMY ITpaBi —
e, IEpII 3a BCE, CYCIACHKI IpaBa. Y IIPMBATHOMY IIpaBi, IIEPII 32 BCE, MACTHCS
IIPO CYCIACBKI ITpaBa, SIKI MOJKYTh CYTTEBO OOMESKYBAaTM BUKOPUCTAHHS 3€MEABHOT
AIASTHKYA.

3riguo 31 crarrero 907 LlmeiapHoro xopexcy Himewunmnm, BAaCHMUK 3eMeAbHOL
AIASTHKYM MOSKE BUMAraTw, Ijob Ha CYCIAHIN AIASIHII He GyAyBaAn i He 06CAYTOBYBAAM
SKOAHMX O0’€KTIB, SKIJO MOKHA 3 VIIEBHEHICTIO IIepeAbaunTi, 1o IX icHyBaHH:S abo
BUKOPUCTAHHS IIPU3BEAC AO HEIIPUITYCTUMOTO BIIAMBY HA TIOTO BAACHICTE.

I HaBmakm, BAACHUK HE MO’Ke 3a00POHMTM HAAXOASKEHH:I rasiB, IapiB, 3aIaxis,
AVIMY, KIIOTSIBM, TEIAQ, IIYMY, BIOpaiiit Ta 1HIIMX ITOAIGHMX BIIAMBIB, IO BMUXOASTH
3 IHINOrO MaVHa, SIKIJO BOHW HE 3aBayKAIOTh abO AWMIIE HE3HAYHO 3aBASKAIOTH
kopucrysanHio oro marsom (§ 906 BGB — unraitre!).

[IJoAO IOAAABLIMX HMTAHb CYMIKHMX IIpaB (3arposa oOBaay OyAIBAI, HABMCAHHS
AEPEB 1 YarapHMKIB, HAAOYAOBA Ta aBapifiHe IIPABO IIPOXOAY, 4 TAKOK CIIIABHE BUKOPWAC-
TaHHS MEKOBMX O0’eKTiB y 1mpasi BaacHocTi) AMB. pospian 908 1 aaai BI'B. BGB, sixi
€ 3po3ymianmn cami Mo cobi 1 He TTOTPeOYIOTh ACTAABHOTO BUCBITACHHS B IJbOMY KOH-
TEKCTI 3 OTASIAY Ha 0cobAMBe KOAO appecaTiB yiel Kuuri. OAHAK 3BEpHITH YBary: y Liv
chepl ICHYIOTh TAKOXK MOAOYKEHHSI 3eMeAbHOro Koaekcey (ams. cr. 122 1 paai EGBGB).

ITpoiyecyaspHe 3ayBasKeHHA: Y Pas3i CYyAOBOTO IIPEA’SIBAGHHSI BUMOT 32 CTATTS-
mn 906, 910, 911 1 923 Lusiasnoro kosexcy Himeauneam (BGB) y Gararsox dpepepann-
HUX 3E€MASIX, SIK IIPABMUAO, MOKHA IIOAABATHM IIO30B AMIIE IICASI TOTO, K Oyaa 3pobaeHa
crrpoba MMPHOTO BPETYAIOBAHHSI CIIOPY B TIOTOAYKYBAABHIN Komicil (AmB. ct. 15 a EGZPO
y noeanani 31 ¢r. 1 1 paai). Schlichtungsgesetz Baden-Wrrttemberg; cr. 1 1 paai 3a-
KOHY 11po npummperns basen-Broprembepra; cr. 1 1 paai BaBapcebkmit 3akon mpo mpu-
mupenns; cr. 1 §§ 1 1 paai BpanpenOypssxnit sakon npo mpummpenus; §§ 1 1 paal
['eccencprmit apbitpaskumit 3axon; §§ 10 1 paai. 3akoH mpo apbITpask Ta IPUMUPEHHS
semal TTiBaiuamii Pevin-Bectdaais; cr. 1 §§ 37 a 1 paai. 3axkoH mpo apbiTpask 3emai Caap;
§§ 34 a i paal. 3akoH mpo apbitpask Ta mpummupeHHs 3emal Carconis-Anrasst; §§ 1
1 paal. 3akoH 1po AepskaBHMI apbitTpask semai [laessir-loapirrerin).

II. 3axucT mpaBa BAaCHOCTI

Baacuicts 3axmnmaerscst Konernryieto sik ocHosoroaoykae mpaso (cr. 14 Ocuo-
BHOTO 3aKOHY). BaacHicTb rapanTyersest, T1 3MICT 1 MEKI BU3HAYAIOTHCSI 3aKOHOM. Exc-
IIPOIIPIALIsl MOJKAMBA, aA€, B IIPUHLIMII, AUIIE 32 YMOBM KOMIICHCALJIT Ta AASI 3araAbHO-
ro Gaara (cr. 14, . 3 II). Y npuBaTHOMY IIpaBi BAACHICTD CIIOYATKY 3aXMIJAETHCS BiA
3AIIOAISTHHST ITKOAM BIATIOBIAHO AO wacTmHM 1 crarTi 823 LlusiasHoro ropexcy: ITporn-
ITpaBHE 1 BUMHHE IOINKOASKEHHs 200 3HUIJEHHs 00’€KTa BUKAMKAE BUMOTY ITPO BIAIIKO-
AyBaHHs. OcoOAMBI ITOBHOBa>KEHHSI BAACHMKA IJOAO KOHTPOAIO PEaAisyIOThCs Y ITpasi
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BAACHOCTI 32 AOIIOMOTOIO ABOX OCHOBHMX ITO30BIB, IJO BUIIAMBAIOTH 3 IIPaBa BAACHOCTI:
MO30B TIPO BIATIIKOAYBAHHS 36MTKIB y pasi mo3basaenns Baacuocti (ame. § 985 Lupias-
HOTO YAOJKEHHSI) Ta II030B IIPO CYAOBY 3a00pOHY ab0 YCYHEHHSI IIEPEIIKOA Y pasi BTpy-
ganns y BaacHicTs (amB. § 1004 LinsiasHoro yaoskenss). [Topisasiiite 3 oraspom «3axucm
Bracrocmi».

1. Apewrr maiiHa

BAacHMK MOSKE BUMAraTi TIOBEPHEHHS Pedi Bip BAACHMKA BiATIOBIAHO A0 § 985 BGB.

Hagsuassna mopapa: § 985 BGB — ye opHe 3 MOAOSKEHb, SKE MOBUHEH 3HATH
HAaBITb CTYACHT-IIEPIIOKYPCHUK, HE 3aTASIAQIOUM B 3aKOH!

OaHaK BMMOTa IIPO PECTUTYLIIO BUKAIOYAETHCSI BIATIOBIAHO A0 § 986 BGB, skigo

BAACHMK MA€ «IIPABO HA BOAOAIHHS».

Ipukasapn: D kpape sorotnit roannnuk E; E mae npaso umararn
PeCTUTYUIT BIATIOBIAHO AO § 985 HimeybKkoro UMBIABHOIO KOACKCY.
V' spae cBin aBromobiab B opeHay M; M mae mpaBo BOAOAIHHS
Ha IIACTaBl AOTOBOPY OPEHAM, BUMOTa IIPO PEeCTUTYUilo 3 OoKy
V He € OOI'PYHTOBAHOIO IIPOTSTOM IIEPIOAY OPEHAMN.

MoskamBa cuTyalfis,, KOAM BAACHWMK 3aAWINAE CBOIO PIY IHIMIN OCObl 32 AOTOBOPOM,
ane OCTaHHs mepepae 11 Tperiit ocobl. SIKigo (Tenep) HEUPsSIMUIL BAACHUK HE YIIOBHO-
BYKEHMI BAACHMKOM HA ITEPEAAYY BOAOAIHHS TPETii 0co0l, TO BIAIIOBIAHO AO PEYEHHS 2
gactman 1 crarTi 986 LIMBIABHOIO KOAEKCY BAACHMK MOXKE BUMATATH Bip IIPSIMOTO
BAACHMKA IIEPEAATH PId 200 HEIIPSIMOMY BAACHUKY, 200, SKIJO OCTAHHIN He MOSKE Ui He
baskae 3HOBY BCTYIIUTM § BOAOAIHHS, COOL

MeTtoanuannit mpuitom: Taxi cKaapAHI IUTAHHSA AOLIABHO 3’ICOBYBATH, POOATIN
eckis. Aast yporo nopisustitTe eckis «Bumora Gracruxa» 6iono6iono do § 986 1 2.

ITpuxkaaa: Kommania 3 mpoxary asTomoOiais E 3aae aBromoOiab B opeHAY
Boplei M. Ocranmini nepepae asromo0iap B, xoua mepepada asromoOiast Oyaa
IpsiMo 3a00poHeHa B AOroBopi opeHan. Tyr 3acTocosyeTsest pedensst 2 4. 1 cr. 986
Himenskoro gusiasaoro yaoskenus: E moske Hamoasrati Ha tomy, o6 B moseprys
aBToMo01Ap M; sikizo M me Oaskae 3abpartm asromobiab, E moske BmumaraTm 7ioro
ITOBEPHEHHsI COO1.

2. IlopyireHHs yisicHOCTI MaiiHa

SIKIJo MaiiHy 3aBAAHO IIKOAM B IHINMI Cr1oci0, HDK 10306aBAeHHS abO yTpUMAaHHSI
BOAOAIHHSI, BAACHUK MOYKE BMMAraTu Bij NOPYIIHMKA YCYHEHHS LIKOAM BIATIOBIAHO
Ao crarti 1004 LnBiapHOro Kopekcy. Ko € mo6ooBaHHS IJOAO TOAAABIIIONO BTPYIAH-
HsI, BAAQCHUK MOYKE TAKOJK ITOAATW IIO30B IIPO CYAOBY 3abopoHy. HaBuaapHmii MOMeHT:
Ile HA3MBAETHCS «II030B IIPO 3AXMUCT IIPABA BAACHOCTI»; TAKOK YaCTO BUKOPUCTOBYETHCS
TePMIH PUMCBKOTO ITpasa «actio negatoria».

Al € BUIIpaBAAHOIO, SAKIJO MaFMHY 3aBAAHO IMKOAM. OAHAK 1€ BUKAIOYAETHCS, SIKILO
BAACHUK 30008’ s13anmit Tepriti Brpydanss (§ 1004, absay 2 BGB). Orke, BupimassHum
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$arkTOpOM € Te, UM € I «HEe3aKOHHWMM BTPYUAHHIM». PO3PISHSIOTH «CTOPOHY, IO IO-
PVIIVE AIIO» Ta «CTOPOHY, IJO IIOPYIIYE CTAH».

Bxkasiska aas 3acBoenmst: § 1004 BGB mae aanexocsskHe  3HAYEHHS,

IJO BUXOAMUTD 32 MEKI 3aXVCTy BAACHOCTI, OCKIABKM CYAOBa IIPAKTMUKA 3aCTOCOBYE

IJe ITOAOSKEHHS aHAAOITYHO AO BCIX aOCOAIOTHMX IIPaB, IOO 3aIIOBHUTI IIPOTAAHY

B cuctemi mpasosoro 3saxucty: §§ 823 1 paai. BI'D mepesbauarorTs HasBHICTH BMHM,

3 OAHOrO OOKy, Ta IIKOAY, sKa BJKE€ HACTAAd, 3 IHIIOTO. 3aBASKM AHAAOTIIHOMY

sacrocysanuo § 1004 BGB Ao Bcix mpasosux inTepecis, saxmigernx § 823 BGB,

MOCTPASKAAATIL HOCIFL ITPABOBOTO IHTEPECY MOXKe IIOAATH MO30B IIPO CYAOBY 3a00POHY
abo yeyuenns (ams. Takok § 59 IX suge).

a) Tonamms «nopywHux cnokon»

[Topyurank — e ocoba, 9MI0 BOAIO MOXKHA IIPOCTESKUTH AO IOTIPLICHHS CTAHY
mariHa. CAlp PO3PISHATH ABA BUIIAAKN:

[Topymennsa moske OyTH BUKAMKAHE AI€FO 260 CTAHOM.

Hampuxaaa, 6yAb-XTO, XTO BUKMAQE CMITTSI HA BAACHICTB; OYAB-XTO, XTO IIOCTITIHO
HE3aKOHHO ITPOIKAYKAE YePEe3 BAACHICTD, IJOO CKOPOTUTH IIASIX; OYAB-XTO, XTO POSIINUCYE
racaa Ha CTiHi GYAMHKY abo BUBIIIYE IePeABMOOPYl ITAAKATH HA CTIHI casy Oe3 AO3BOAY.

Henpamum NOPYLIHMKOM € TaKOK 0003, SIKa aAeKBATHO 1 IPUIMHHO-HACAIAKO-
BO CIIPMUUMHMAA 3aBA>KAIOYMIL BIIAMB TPETHOI CTOPOHM 1 MOKe Tiomy 3amobirti. ITpn-
kaaan: 1Iym, cIpruamMHeHMi raAacAMBUMI BIABIAYBAYaMM HIYHOTO KAYOY; IIYM 3ABOTY
Ta ITOCAAKM AITAKIB ITiA 9ac POOOTHM aePOAPOMY; ITPOBMIAL IIIYM, IJO AOHOCHUTHCS 3 TEHIC-
HOTO KOPTY.

Ocoba, sika eKCIIAYaTYE YCTAHOBKY, IO IOPYLIYE IIPABO BAACHOCTI, € (IIpMHAMMHI,
TaKO’K) OCOOOIO, SIKA CIIPUYIMHSE IIOPYIICHHS, SKIJO YCYHEHHS [OPYIIEHHS 3aA€YKUTH
BiA 11 BoAlL [Tpukaaa: TTopymenss, cippamHene 3amaxammu, AMMOM 1 BUXAOITHUMMU Ta3aMM,
IJO BUXOASITH 3 BAACHOI BAACHOCTI 1 BIIAMBAIOTH Ha CYCIAHIO BAACHICTb.

AocTatHpo, 1J006 3MEHIIEHHSI KOPUCHOCTI MOKHA OYAO OIIOCEPEAKOBAHO ITOB’SI3aTH
3 Boaeto BaacHMKa. IIpuraapam: Cxma IPM3BOAUTH AO HAAIHHS KaMIHHS Ha AIASHKY
HIKYE; CTBOPEHHS IITYIHOTO OIOTOIY B CaAy IPMBAOAIOE 5KA0, KYMKAHHS SIKUX 030aB-
AsI€ CHY Cycipa.

6) Hesaxonnicmv 6mpyuarms

[To30B 1po 3aXWCT IIpaBa BAACHOCTI € BUIIPABAAHWM AMIIE TOAI, KOAWM BTPYYAHHS
€ HEe3aKOHHMUM. SIK IIPaBMAO, Ha HE3aKOHHICTh BTPYYAHHS BKA3Y€ MOTO IIPOTMUIIPABHICTS.
HesakonHicTs He Mae 3HAYEHHSI, SIKIJO BAACHWUK 3MYIIEHMI TepriTu BTpydaHisL Lle moske
BUHMKATHU SIK 3 IIPUIMH IIPUBATHOTO IIPABa, TAK 1 3 IPUIMH IIYOAIIHOTO ITpasa.

ITpuxaaa;: Biatosigso Ao § 906 BGB (unraiire!), BAacHMK 30608’ s13aHMI 3MUPUTHCST
3 He3HAYHMMW Ta 3BUIHMUMM AAST AAHOT MICIJEBOCTI IePeIKoAamMn. AIOAMHA, SIKA SKMUBE
II0 CYCIACTBY 3 IIPOMMUCAOBUM ITIAIIPUEMCTBOM, HE MOSKE CKApPIKUTUCSI HA BUPOOHMYI
IIYMH, SIKI He TIEPEBUITYIOTH AOIYCTUMOTO PIBHS BIAIIOBIAHO AO 3aKOHY ITPO KOHTPOAD
3a piBHEM IIYMY.
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[TpumiTka: 3BepHITH yBary, IJO AASI IIO30BY IIPO CYAOBY 3abopony 3a § 1004
He OOOB’SI3BKOBO AOAATKOBO AOBOAWTM HAsIBHICTh BMHM. AOCTATHRO (HAKTHUIHOTO
HOPYIIEHHST Ta TIOTO HE3aKOHHOCTI (AAST BUMOT ITPO BIAIIIKOAYBAHHS 30MTKiB 3a § 823
TaKO>K HEOOXIAHO AOBECTM BUHY ITOPYIIHMKA).
IIL. BiaAHocuuaM BAacHUK-BOAOAisennh (EBV)

Brasiska aast 3acsoensst: Y §§ 987 1 paai Lusiasaoro yaoskenns Himeaunan (BGB).
BGB 3axkoHOAaBEb PEryAIOE BMMOIM BAACHMKA AO BOAOAIABLISI ITPO BIAIIIKOAYBAHHS
30MUTKIB, 2 TAKOXK IIPO ITOBEPHEHHS a00 KOMIICHCALIIO 332 KOPUCTYBAHHS 1, HABIAK,
BUMOTITL BOAOAIABIIST AO BAACHMKA ITPO KOMITCHCALIIO 32 KOPUCTYBAHHSL

[Jo croits Ha xouy? §§ §§ 987 1 paai. BGB BcTaHOBAIOIOTH MEBHY CUCTEMY BIATIO-
BIAAABHOCTI, SIKIJO BAACHUK BUMAra€ TOBEPHEHHS CBOTO MalHa BIATIOBIAHO A0 § 985
BGB. Mo>kHa BUMAIAMTM TPV THIIOBI CHUTyawii:

(1.) BaacHuk He MOsKe TIOBEPHYTH Pid 260 MO3KE TIOBEPHYTH 11 AUIIIE MTOITKOAYKEHOKO.

Tumanns: Yu moxe 6racrux Gumazamu Giduixodybarms 30umxi6?

(2.) BaacHuK oTpmmaB BUTOAY Bip pedl.

Humanns: Yu moxxe 6racnux Gumazamu Guxopucmanns maiina abo, Ko ye He-
moxaubo, Bumazamu xomnencayii 3a kKopucnybanma?

(3.) BaacHux, 3i cBOro 6OKY, KOPUCTYBABCS PIUUIO.

[Mumanna: Yu moxe Gracnux Gumazamu 6i0 Gracnuxa xomnencayito 3a Guxopuc-
manma?

3aKOHOAABELb BIAIIOBiAde HA L1 IMTAHHS AMPEPEHLINOBAHO, 3aACKHO Bl TOTO,
YU € BAACHUK “AOOPOCOBICHMMY» ab0 «HeA0bpocosicHnM» (abo 0co60r0, IIPUPIBHIHOIO
AO HDOTO).

HaBuyaapunit KomeHTap: Temep o3HaMoMTeCs 13 3araAbHMM OTASIAOM T4 TEKCTOM
3akoHy. I'lip yac unMTaHHS BM BII3HAETE HACTYIHY KAaCMpIKaLiIo:

e 987993 BGB peryaoors AOAATKOBI BUMOTM BAACHWUKA IJOAO BIAIIKOAYBAHHS
30MUTKIB, SKI MOXKYTb OYTM PO3LASHYTI y 3B’I3KY 3 IIO30BOM IIPO PECTUTYLIIO
Biamosipgao A0 § 985 BGB;

e 994-1003 BGB peryArorors 3ycTpiuHi BMMOIM BAACHMKA IJOAO KOMITCHCAINI
32 BUKOPUCTAHHL

1. Curyauisa BiHAMKALIT K EpeAyMOBa

§§ 987 1 aaal. 3ripAHO 3 IOIIMPEHOIO AYMKOIO, ITOAOSKEHH: LIMBIAPHOTO KOAEKCY 3a-
CTOCOBYIOTBCS AMIIIC 33 HASBHOCTI TaK 3BAHOI «BIHAMKALIMHOL cuTyayil». Taxka curyamis
BUHMKAE, SKIJO BAACHMK, HA SIKOTO BAACHWMK BUMATA€ BUTPEOYBAHHS MaViHa BIATIOBIAHO
A0 § 985 BGB, e mae mpaBa BoAOAiHHs BiaAmoBiAHO A0 § 986 BGB. Lle Bumamsae
3 HacTynHOro MipkyBaHEL: Y §§ 987 1 aaai BGB e xiabka mocmaanb Ha «A00POCOBICHICTE>
BracHMKA. Lle Moske osHauaTm Amire AOOPOCOBICHICTD Y IrpaBi BoAOAIHH:A. OAHAK TOV,
xT0 AKTUIHO MAE TAKe IIPABO, HE HOBMUHEH Oyrn «aobpocosicanm» (biasure). Orike,
§§ 987 1 paai Lingiapnoro yaoskeHHs HimedqdnHn 3acTOCOBYIOTHCS AMAIIIE B TOMY BUIIAA-
KY, SIKIJO BIACYTHSI «A00pocoBicHIcT». BI'D 3acTOCOBYIOTHCS AMIIe 32 BIACYTHOCTI ITpaBa
BOAOATHH:L.
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ITpuxaaa: V 3pae B opeHAy TparcmoptHmi 3aci6 M. Bumorn sriguo 3 §§ 987
1 Aaal BukatoueHi. BGB Buxarowarorscs; A0 mpaB Ta OOOB’SI3KIB, IO BUIIAMBAIOTH
3 AOTOBOPY OPEHAM, 3aCTOCOBYIOTBCS 3araAbHI IOAOSKeHHs BGB.

ITpumirka: 3 i€l npuunum 1paBo BOAOAIHHS, 3rajane B § 986 BGB, takosx pos-
TASIAQETBCS 3 FOPUAMIHOT TOYKM 30PY SIK <«3arlepedeHHs» (IIOBTOPIOEMO: 3aIIePeUeHHS —
e Takl 3yCTPIYHI IIPaBa, SIK1 MEPEIIKOAKAIOTh BUHUKHEHHIO BUMOIM 200 3HUILYIOTH 11;
Ang. sumge § 3 IV 4). Tomy 3amam’sranre: <IpaBOBIAHOCUMHM BAACHUK-OKYIIAHT» (CKOPO-
gero EBV) BUMAraroTh HasIBHOCTI «BIHAMKAL[MHOT CUTYALHi1».

2. Hapauus mpusBiseiB AOOPOCOBICHOMY BOAOAIABIIIO

3aKkoH Hapae IPUBiAET «AOOPOCOBICHOMY» BOAOAIABLIIO, 3BIABHSIIOUNM TIOTO BiA BIAIIO-
BiAQABHOCTI 32 30UTKM Ta ITOBEPHEHHs KOPUCTYBaHH:, mepeabadenol §§ 987 1 aaal. Hi-
MEIJBKOTO LMBIABHOTO KOACKCY IJOAO BIAIIKOAYBAHHS 30MUTKIB T4 IIOBEPHEHHS KOPUCTY-
BAHHSL

MeTtoanune 3ayBaskeHHS: CHCTEMATHIHO 3aKOHOAABELD AlE § «AMAAKTUIHO
He3TpabHMI» AAsT unTada-cTyaeHTa croci6: Crovatky B §§ 987—992 BGB vipersest mpo
«HeA06pocoBicHOro» (HEAOBPOCOBICHOTO, AEAIKTHOTO 260 CYAMMOTO) BAACHMKA, 1 AMIIIE
B § 993 BGB — npo AobpocosicHoro Baacumka (umraiite Tam: «SIKIJO HEpeAYMOBH,
zasHaderi B §§ 987—992 BGB [a came mopo A06pocoBicHOCTI B mepesbadyBaHOMY
paBi BOAOAIHHs] BiacyTHI..»). Hexail ye sac He GeHTek1UTh, ane GYAbTE TBEPAL

[TpuBisel AOOPOCOBICHOTO BAACHMKA € ITOABIAHMMIL:

(1.) AobpocoBicHnil BAACHMUK IIOBUHEH IEPEAATH AUILE IAOAM, sKI BiH AOGYB.
[ TO Amimre BIATTIOBIAHO AO ITOAOXKEHB ITpO OesmipcraBHe 36aradensst. Lle osnadae: sIKIjo
IIAOAM BCE Ije AOCTYIIHI, BAACHWK IIOBMHEH IX IOBEPHYTH; SIKINO IJ€ He TaK, BIH MOXKe
HOCMAATHCST HA BTpary 30aradenus sianosiauo Ao § 818 (3) BGB.

(2) Kpim  TOrO, 3aKOHOAABELb IIPSIMO BKA3ye y Apyromy pedenni § 993 abs. 1 BGB:
«B 1HIIOMY BUIIAAKY BAACHUK (3ayBasKTe: AnIIIe AOOPOCOBICHMI BAACHMK!) He 30008 s13aHMI1
HI BIAMOBASITICSI BiA BUTOA, HI BIAIIKOAOBYBATH 30UTKM».

3. O60B’s13kM HEAOGPOCOBICHOTO BOAOAIABILS

a) Ocobucma cepa pezyrioBarins

«HegecHnit BAACHMK» MOJKE IIPOSIBASTUCS B PI3HMUX BapiaHTax:

+ § 990 Himeypkoro ymBiaAbHOTO YAOSKEHHS TOBOPUTH IIPO BAACHMKA, SIKUI «He OyB
AOOPOCOBICHMM» TP HAOYTTI ITpaBa BAACHOCTI. LJe OIJIHIOETBCS BIATIOBIAHO AO BM3HA-
YEeHHI, 1JO 3aCTOCOBYETHCS A0 A0OpOcoBicHOrO HabyTTs 1pasa BaacHocTi B § 932 (2) BGB.

+ Crarri 987 1 989 LIuBiABHOrO KOAEKCY OBOPATH IIPO IIPABOBE CTAHOBMILE BAAC-
HMKa «3 MOMeHTY lis pendens».

* § Crarrs 992 1InBIABHOTO KOAGKCY TOBOPUTD IIPO BOAOAIHHSI, OTPMUMAHE «IIIASIXOM
IIPOTUIIPABHOIO BTPYYAHHS B 9y>KE€ MAMHO 400 IIASIXOM BIMHEHHS KPUMIHAABHOTO IIpa-
BOIIOPYIICHHSI».

ITpukAaA: BAACHMUK BMKPAB aBTOMODIAD, SKWMIA BIH BUMAras Iip 4ac 6ivikm abo
BHOUYI, IIIASIXOM KPaADKKN.
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Tepmin «lis pendens», axmit moxoAMTs 3 LIMBIABHOTO TPOIJECYAABHOTO KOAEKCY, IO~
scaroerpest B erarti 261 UITK: «JTopanms nososy Beranosatoe lis pendens criopy». Takum
4MHOM, SIK BUIIAMBAE 3 HA3BM, IO30BHA AABHICTH O3HAYAE, IJO CIIIP IIPO IIPABO BOAOAIHHS
nepeOyBae Ha PO3LASIAL B cyAl HarimisHirre 3 Ib0ro MOMEHTY AOOPOCOBICHICTD BAACHMKA
HACTIABKM «ITOXMUTHYAACS», 1JO BIH IOBMHEH OyTWM IIPUPIBHIHMUIL AO HEAOOPOCOBICHOTO
BAaCHMKA. [IpnumHa: KOSKeH BIAIIOBIAQY ITOBMHEH OYIKYBATH, IO BIH IIPOTrPAE CIIPABY.

6) Mamepiarvna cgepa pezyrroBanrs

3aKoHOAABEb 3000B’s13y€ HEAOOPOCOBICHOTO BAACHMKA HACTYITHUM YMHOM:

*  BiH IOBMHEH IIEPEAATM BAACHMUKY BIAIOBIAHO AO wacTmum 1 crarri 987 Llusiab-
HOTO KOAEKCY BUTOAM, SIKi BIH OTpUMYE Tricas BUHUKHEHHs lis pendens;

+ BipgmosiaHO A0 cTaTTi 989 LIMBIABHOTO KOACKCY, 3 MOMEHTY HabyBAABHOI AABHOC-
T1 BIH BIAIIOBIAAE IIEPEA BAACHMKOM 32 IIIKOAY, 3aBAAHY TMUM, IJO BHACAIAOK VIOTO BUHWM
plu moripuimaacs, 3armHyaa abo He Moske OyTH HUM mepepaHa 3 GyAb-SIKOIL 1HIIOL IpH-
AYHNA.

+ Taxi 5k 3000B’s13aHHSI TOKAAAAIOTHCS HA BAACHMKA, SIKMI He OYB AOOPOCOBICHMM
ImiA 9ac IpMAGAHHS mariHa abo KMV 3TOAOM CTaB HEAOOPOCOBICHMM.

+  HagiTp SKIJO BAACHUK OTPMUMAB BOAOATHHSI IIASIXOM HE3aKOHHOTO BTPYYAHHS a00
KPMMIHAABHOTO 3AOYMHY, BIH HECEe BIAITOBIAAABHICTD II€pe) BAACHMKOM 3TipHO 3 § 992
BGB BIAIOBIAHO A0 AeaikTHOTO IrpaBa 3rigHo 3 §§ 823 1 paai. BGB.

4. 3amiHa BUKOPUCTAHHS

BiamoBigHo A0 wactmam 1 crarti 994 LIMBIAPHOTO KOAGKCY, BAACHUK MOYKE BMara-
TU BiA BAACHMKA KOMITEHCAUT 32 «HeoOXiOHe GUKOPUCTIAHHS» CBOTO MaliHa.

ITpukaaa:
['aapMiBHI KOAOAKM aBTOMOOIAST Oyan 3amineHi Ha 3amoBaeHHs ThV.

[loao mpocto «kopucrozo Guxopucmanma», mo 3rigHo 3 § 996 Himenskoro nmeiab-
HOTO YAOSKEHHS, 1J€ CTOCYETHCSI AMIIE TUX BUIIAAKIB, KOAM BOHO OYAO 3AIVICHEHE AO BU-
mukHeHHs lis pendens a6o HepA0GpoCcoOBicHOCTI.

IMTpuxaaa:
BAacHMK KamiTaABHO BIADEMOHTYBAB TPAHCIIOPTHUN 3aci0.

BiaoBigzo A0 § 1000 u. 1 HimenpKoro 1jmMBiABHOTO YAOYKEHHSI, BAACHUK MAE IIPABO
YTPUMAHHSI IIPOTH BUMOT BAACHMKA: BIH MOKE BIAMOBUTICS BiA ITOBEPHEHHS Pedl AOTH,
AOKM He OyAe 3aAOBOACHMIL Yepe3 BUKOPWUCTAHHS, SIKe Mae OYTU TIOMY BIAIIKOAOBAHE.
OaHax, 31 3pO3yMIAMX IPUUMH, [je He CTOCYETHCS HEIIPABOMIPHOTO BAACHWKA BIATIOBIAHO
A0 § 1000 1. 2 BGB.

5. 3’5130K 3 iHIIMMU TTO30BaAMM
MeTtoanuni BrasiBrwu: [Tpn 0OroBopeHHI BIAHOCMH MIPK BAACHMKOM Ta 0OCODOIO,
sIKQ 3aMMAE SKUTAO, HEPIAKO BUHMKAE IIMTAHHS IIPO Te, Ui MOKYTb OyTH 3acTOCOBAHI
i Bumorn, okpim §§ 987 1 aaal, 1 sikigo Tax, To B sskomy obesizi. BGB (Himenskoro
UMBIABHOTO yAOyKeHH: ). HaBiTh sikiyo Garato pedeit € CIipHUMI, OCHOBHWMIL IIPUHLINAIL
MOYKe OYTWM BUKAAACHWUIL:
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a) 3axaroune pezyrioBarnis
YV meskax marepiaapHOl chepn All §§ 987—993 BGB 1l OAOSKEHHST € OCTATOYHMUM
peryatoBanaam. OOrpyHTYBaHHS: Y IJbOMY BIAHOIIEGHHI 3aKOH Ma€ Ha METi 3aXUCTUTHU
BAACHMKA, Ha SIKOTO He IIOAAHO II030B 1 KNI Ale AOGPOCOBICHO, BiA MOSKAMBUX IIO30BIB,
1o BUIIAMBaIOTH 3 Gesrmiacrasaoro 36aradenss (§§ 812 1 paai BGB) Ta aeaixry (§§ 823
i paai BGB).
6) Hemae ocmamounozo pezyrioBanis
[To3oBw, IO BUXOAATDH 3a MesKi marepiaapHOL cdepn All §§ 987—993 BGB, e Bu-
TicHAIOThCA. e cTocyeTnes, 30Kpema, MO30BIB mpo 30aradeHHSI y Gopmi 3aCYASKEHHS
3asixaHHs Ha dyske maniHo. OOrpyHTyBaHHS: [lepeAyMOBM AASL TAKMX IIO30BIB HEe Bpery-
avosaHl B EB3. OTsKe, BAACHMK MOSKE IIPEA’SIBASITI IIPETEH3I1 AO BOAOAIABIIS, SIKIJO AO-
TPUMaHI BIAIIOBIAHI TIEPEeAYMOBU PaKTIB.
— AASL BIAIIKOAYBAHHSI BTPATM BAPTOCTI IIPU CIOKMBAHHI pedl BIAIIOBIAHO
Ao §§ 812, 818 a63. 2 BGB,
— y pasi HabyTTs mpasa BaacHOCTI BigoBiaHO A0 §§ 946 1 pani BGB y pasi mabyr-
TS IIpaBa BAACHOCTI BAACHMKOM, 30KPEMa, B PE3YABTATI IIOAAABIIOL IIEPEPOOKH, a TAKOK
— BianosiaHO A0 § 816 a63. 1 peyenns 1 HimenbKoro yuBiAbHOTO YAOYKEHHSI, SIKIJO
BAQCHMK SIK HeyrpasomoueHa ocoba edexrmero (§ 932 Himeypkoro umpiabHOIO yao-
SKeHHSI!) PO3IOPSIASKAETHCSL PIYUIO, SIKA IOMY HE HAACSKUTS.
§ 64. HaGyTTs mpaBa BAACHOCTI 32 IIPAaBOYMHOM
Haguaasunit MoMeHT: [TpaBo BaacHocTi MO>Ke 6yTr HabyTE Pi3HMMM CITOCODAMML.
[To-mreprrre, OMEPEAHIN BAACHUK IIEPEAAE CBOE IIPaBo BAacHOCTI HaOyBauy. OcKiaAbKM
e BIAOYBA€THCS IIASIXOM BYMHEHHSI IIPABOYMHY, IJ€ HA3UBAETHCS HAOYTTSIM IIpaBa
BAACHOCT] 32 IPaBOYMHOM (MOrO TAKOK HA3UBAIOTH <IOXIAHMMY ab0 «IIOXIAHMM»
HabyTTsm mpasa BaacHoOCTi). Kpim Toro, 3akoH BM3HAE HU3KY OOCTaBMH, peaslsaiis
SIKMX TAKOXK IIPU3BOAUTH AO HAOyTTs mpaBa BaacHocTL lJe HasmuBaeTpcs 3akOHHMM
HabyTTsIM IIpaBa BAACHOCTI (FIOTO TaKOXK HA3UBAIOTH «IIEPBICHMM» HabyTTSIM IIpaBa
BAACHOCTI, OCKIABKM BOHO IPYHTYETBHCS OE3IIOCEPEAHBO HA BUKOHAHHI IOPUAMIHUX
€AEMEHTIB, HE3aA€SKHO Bip IPaBOBOI chepm CTOPIH, sIKI OepyTh y4acTb y CIIpasi).
Bumapkamm 3akOHHOTO HAOYTTS IIpaBa BAACHOCTI € IIPUBAACHEHHs, HeAOOPOCOBICHE

BOAOATHHS TOmo (AMB. TIpo e Hmkue § 65).
' [Tpumitka Aas HaOyTTS mmpaBa BAACHOCTI 3a IpaBoumHOM: [IpaBo BaacHOCTI Ha Py-

XOMe MaitHO HabyBaEeThCSI 32 AOTOBOPOM 1 II€PeAauero; IIPaBO BAACHOCTI Ha HEPyXOMme
" marizo 3a «rrepepadero» (BIAIIOBIAAE AOTOBOPY) 1 3aIMCOM Y [TO3€MEABHIN KHM3L
BI'D BuxoAMTH 3 TOTO, IO IIPOAABELIh TAKOXK € BAACHMKOM Ob’ekrta (TOOTO «bOe-

Hedigiapom»). Lleit oueBMAHMI $aKT IPSIMO He 3rapzyeThCSl B 3aKOHI, aae Moske OyTn
BUBEACHMI 3 IIPABOBOL CUCTEMM IIASXOM 3BOPOTHOTO BUCHOBKY 3 §§ 932 1 paai. BGB.

AAST Kpargoro posymiHHsI IEPIIOKYPCHUK BCe 5K TAKM Al3HAETHCs (1 e IpaBuABHO),
o 3 peyi HaAeKATh A0 3aKOHHOTO HaOYTTs BAACHOCTI:

* Aorosip KymiBAi-IpoAasKy: AOrosip y cdepl MartHOBOTO IIPaBa MK IIPOAABLIEM
1 IOKYIIJeM IIPO IIEPEAATy IIPaBa BAACHOCTI;

+ Ilepepaya: GpakTmunmil Ipouec HAOYTTA IIpaBa BAACHOCTI;
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+ IlpaBomounicTe: ITpaBOMOYHICTE BiAYYIKYBaua Ha II€peAady IIpaBa BAACHOCTI,
IO BUIIAMBAE 3 BOAOAIHHSI ITPABOM.

Sxmo Bu yBaskHO mpountaecre § 929, To mobaunte, mo BI'D 3raaye mpo mepepady
nepioxo (,,...He0OXIAHO, 1106 BAACHMUK IiepeAaB pid Habysadesi 1 o6 06MABA TOTOAMAM-
cs Ha me..»). B excriepTnsi, OAHAK, TPAAMULITIHO IIOYMHAIOTH CAME 3 AOTOBOPY.

Ao 1 micas onpamroanus §§ 64 1 65 mopiBHsTiTe 3arasbHMit OrAsiA HAOymms 6rac-
Hocmi 3a 00NoM0z010 3aKOHHUX npaGouuniG. 111 pedi moBMHHI GyTM Ha CTO BIACOTKIB
IPaBUABHUMM B OCHOBAX, 6€3 0COBGAMBMX PO3AYMIB!

I. HaGyTTs mmpaBa BaacHOCTI Bip GeHediniapa

Sk mpaBmao, mpoaaBerh TAKOK € BAACHMKOM pedi. OAHAK, SIKIJO BIH € AMIIE BAAc-
HUKOM 1, TMM HE MEHII, IIPOAAE PIY, BiH, K IIPABUAO, Al€ SIK HEYIIPAaBOMOUYEHA Ocoba.
Toal HEOOXIAHO IepeBIpUTH, YN MOKYIELb BCE K TaKWU CTAE BAACHMKOM B CHMAY CBOET
AobpocoBicHOCTL. Aaal CIIOYaTKY PO3TASAAETHCSA HAOYTTS ITpaBa BAACHOCTI BiA YIIpaBO-
MoueHOI ocobn (To6TO 3BMUYAMHMI BUIAAOK). [Ticast 11bOrO po3rasizaeTbest HabyTTs pa-
Ba BAACHOCTI BlA CTOPOHM, SIKa HE Ma€ IIpaBa BAACHOCTI, BIATIOBIAHO a0 IL

1. HabyTTs1 mpaBa BAACHOCTI Ha pyXoMe MaiHO

a) Yeo00a ma Ilepedaua

Bianosiaao A0 § 929 Himeyskoro ymsiabHOro yaoskeHus (amraitl), mepeaada mpasa
BAACHOCT] Ha PYXOMY PiU BuMmarae, 1jod BAACHMK IIepeAaB pid Habyauesi i 1m1ob obmaBa
IIOTOAMAMCST Ha IIEPEAATy IIpaBa BAACHOCTL. Takmm dmHOM, HAOYTTS IIpaBa BAACHOCTI
3a IIPaBOYMHOM MICTHUTD ABA MOMEHTM:

*  IOPMAMYHA omepauis, «yropa» (abCTpakTHWMIL AOTOBIP, CIIPSMOBAHMIL HA IIepe-
AQUy IPaBa BAACHOCTI), a TAKOXK

+  darTMIHA YTOAa, «riepeaaday (IO MOASITAE B OTPUMAHHI GAKTUIHOI BAAAM HAA
IIPOAAHOIO PIYYIO).

ITpumirka: Yroaa Ta mepepada € ABOMa LJEHTPAABHUMIM €ACMEHTAMIM HAOYTTs mpa-

- Ba BAACHOCTI HA PyXOME€ MamnHO.

Hagyaapna mipkaska: Llent moala He Bipnosipae cdepi Hecremiaaicra. Ti, xTO
«kyrye» B Ol3Hecl, 3a3BM4ail He 3AATHI BIAPI3HMTWM 3000B’SI3aAbHE IIPaBO BIA
pedoBoro. Te, IJO KpIM AOTOBOPY KYIIBAI-IIPOAKY, SIKMI, SIK BIAOMO, AMIIE
CTBOPIOE 3000B’SI3aHHSI IIEPEAATH IIPABO BAACHOCTI, ICHYE Ije OAMH AOTOBIPHMII
aKT, SIKUI CYIIPOBOAXKYE (PaKTMUHY IIepeAady, HaBITh HE IIOMITHO B oIepamil
3 TOTIBKOIO. AmIle y BUITAAKY 30€pesKeHHS IIpaBa BAACHOCTI, TOOTO mepepadi 6e3
OAHOYACHOTO IIEPEXOAY ITPaBa BAACHOCTI, HABITh HECIICLIAAICTY CTa€ 3PO3YMIAO,
1o HaOyTTs ITpaBa BAACHOCTI IlepPeAbadae AOAATKOBMIL «PEUOBUI» AOTOBIPHMII
IIpoyec Ha AOAATOK A0 PaKTMYHOTO aKTy IIePeAadl.

ITpumirka: OCKIABKM YTOAQ € AOTOBOPOM, AO HEl 3aCTOCOBYETHCSI AOKTPUHA IIPABO-
' unHy. B mpuagmm, BiH Moske OyTm yraaaeHmi HeoIUiFHO, a TAKOXK MOXKe 6yt

B orosomenmii yMoBHMM ab0 Ha obmerkennit nepioa. (OCHOBHMM BUITAAKOM YMOBHOT
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HepeAadi IpaBa BAACHOCTI € 30epesKeHHsI IIpaBa BAACHOCTI BIATIOBIAHO A0 § 449 Himers-
KOTO IUBIABHOTO YAOSKEHEH).
[Tepepaua sIK $pakTUUHA OIIEPALlisl OLIHIOETHCS BIATIOBIAHO AO ITpaBMA HAOYTTs mpa-
Ba BAACHOCTL. Takmm 4mMHOM, Ilepepada — IJ€ Y3TOASKEHa Iepepada GesrrocepeAHbOro
BOAOAIHHSI Bip 0cobm, sika Iepeaae, A0 ocobn, sika orpumye. Koporka ¢popmyaa: Iepe-
pada, repepbadena § 929 LlupiapHOro Kopexcy, BiaOyaacsi, Koan HabyBad ITOBHICTIO
BCTYIIMB § BOAOAIHHSI, 2 0coba, sika Iepeaasa MariHo, Oiablile He BOAOAIE HMM (HABITH
TIOTO 3aAMUIIKOM).
Moandixait: OAHAK IPUHINUIL, BUPAYKEHUI ¥ BUIE3TaAaHIi GOPMYAL, PO3TASIAAETH-
CsI B IEPCIIEKTUBI:
AocTatHpo mIepeAaT 1 CAY31-BAACHUKY;
— HaBITb 3aAyYEHHS areHTa 3 BOAOAIHHI (SIK HA CTOPOHI IIepeAaBada, Tak i Ha CTO-
poHi HabyBaya) € AOCTATHIM,;
— He BuxaroyeHo, 1o piu nepepaerscst HaOyBaveBi 3a BKA3IBKOIO («32 BEATHHSIM»)
HepeAaBAABHIKA.
HaBuaapHa mipkaska: Bu Bke Ai3Haawmcs mpo sumapsok «Bu Bike AlsHaamcs
IIPO LjeTl BUIMAAOK «IIPUAOAHHS HA BUMOIY» § BUAAX AOTOBOPY KYIIBAI-IIPOAAKY. Tam
HOSICHIOBAAOCS, 1O 3 MIPKYBaHb PalJiOHAAI3alil Ta CIIPOIJEHHS «BIAHOCMH IIOCTaBKM
B AQHIJIOSKKY» AOCTATHBO, IJOO TpeTst ocoba mepesasa pid 3a BKA3IBKOIO ITPOAABLISL
6) Iepedara npaba Gracrocmi «na neputy Gumozy
§ § 929 pedenrs 2 BGB moaermrye mpoaask B 0COOAMBOMY BUITAAKY: SIKIJO HabyBad
BYKE BOAOAIE PIUUIO, AOCTATHBO AOTOBOPY IIPO IIEPeAAdy IIpaBa BAACHOCTL

ITpuraaa: AisMHroOAEpsKyBad BuUpILIyE IPUAGATH BiKe IepeAani marmmHn. Byao
6 TPOTECKHO CIIOYATKY IHOBEPHYTM Pedl MEPEAABAABHIN CTOPOHI, 106 ITOTIM 3HOBY
IepeAaTi 1X IOKYIILEBl INASXOM IIepeAadl, IIPOCTO AASL TOTO, IJOO 3aAOBOABHMUTU
BUMOLY IIpO Ilepepady, epesbadeny pedenssm 1 gactuun 929.

Taknm 9MHOM, TYT AASI TIEpPeAadl IIpaBa BAACHOCTI AOCTATHBO AMIIE PEYOBOTO AOTO-
Bopy. Lleit crocib HaOyTTsI mpaBa BAACHOCTI TAKOK HA3MUBAETHCS IIEPEAAUCIO IIPABa
BAACHOCTI 3 KOPOTKOI pykm». Lleri crrocib HaOyTTs mpaBa BAACHOCTI TAKOK HA3WUBAETHCS
«mepepada 3 pyk B pykm» («brevi manu traditio»).

6) 3amina nepedaui na 3amina Gorodirna

Sk yrke 3a3HAaUaAOCsI, HAOYTTS ITpaBa BAACHOCTI HA PYXOME MAaHO MA€ CYIIPOBOASKY-
BATMCS IIEPEAAUCIO MaViHA, TOOTO PaKTMIHMM BCTYIIOM Y BOAOAIHHS. SIK yrKe 3a3HAYAAO-
Cs1, AASL HAOYTTSI IIpaBa BAACHOCTI HA PYyXOME MaVIHO AOTOBIP IIOBMHEH CYIIPOBOASKYBATM-
Cs1 TIepeAauero maiHa, ToOTo pakTMIHMM HAOYTTAM mpasa BaacHOCTL. OpAHAK Le MOKe
IIPU3BECTU AO TPYAHOIUIB. Y AESIKMUX BUIIAAKAX (30KpeMa, ¥ KPEAUTHIN IIpakTuyi) nepe-
Aada mariHa moske OyTu HaBiTh BKpan HebaskaHO. AaBaiiTe YTOYHMMO, IJO V BUHSITKO-
BOMY BUITAAKY BAACHMK XOde ITPOAATH CBOE MAMHO, aAe B TOM JKe yac Oaskae 30epertn
3a cODOIO ITPaBO BAACHOCTI 1, biAblIe TOTO, HAOYBAY 30BCIM HE 3aLIKABACHMI B OTPUMAH-
HI rmpasa BaacHOCTIL. L]e ocHOBHA cxema IepeAadi ImpaBa BAACHOCTI IIiA 3aCTaBY: BUPOO-
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HMK (32 BIACYTHOCTI 1HIIIOT 3aCTaBI) IIEPEAAE IIPABO BAACHOCTI Ha CBOIO TEXHIKY B SIKOC-
TI rapaHTa OAHKY-KPEAUTOPY SK 3aCTABOACPIKATEAIO AAS 320€3II€UEHHS KPEAUTY.
3BICHO, MO3MYAABHUK MIr OWM TAKOK HaAaTW 3a0e3IeYeHH:, IEPEAABIIN B 3aCTaBy
mammen abo ckaap Oauky. OAHAK, BIAITIOBIAHO AO IPMHUMIY $ayCTIBCHKOI 3aCTaBH,
IJO 3aCTOCOBYETHCS B HiMeIBKOMY LIMBIABHOMY KOAEKCI, e BUMAraso O peasbHOI mepe-
Aadi Tosapy (§ 1205). Oanax ye 6yao 6 HeOasKaHO 3 ABOX IIPUUMH: MO-TIEPILE, BUPOOHMUK
6iabie He MaB OV MOYKAMBOCTI ITPAIJIOBATH 3 MAIIMHAMM, 2 TIO-APYTE, 3AXOMACHHS MAIINH
a00 CKAAAIB ITpM3BeAO 6 A0 HE3BMUHMX ITPobAeM 31 30epiraHHIM AASL KPEAUTHOI YCTaHO-
Bi. Kpim TOro, Taxi TpaHsaxijil poOASITh OUEBUAHUMM KPEAMUTHI HMOTPeOM HOPYIMTEAS,
IJO MOJKE MaTW HETaTUBHWI BIIAMB Ha VOTO KPEAMTOCIPOMOXKHICTD II€pes TpeTimu
ocobamn. OCKIABKIM 3aKOHOAABCTBO 3HA€E CIIOCIiO Iepepadi mpaBa BAACHOCTI, SIKMVL HE IIe-
peabadae peasbHOI Iepeaadl, Y KPEAUTHIN IIPAKTUIl ITePeAada IIpaBa BAACHOCTI 4acTo
samintoe 3acrasy. § 930 Himenskoro ymsiasHoro xopexcy (BGB) (umraiire!) Brumarae,
1106 ImepeAada 3aMiHIOBAAACS TAK 3BAHOIO KOHCTHUTYLIEIO BOAOAIHHA. [Tip 1mum posy-
MIIOTh ITPABOBIAHOCMHM, «HA ITNACTaBI AKMX HaOyBad HabOyBAa€ OIOCEPEAKOBAHOTO BOAO-
AMHHS (AMB. TIpo e § 868 BGB Ta 3ayBaskeHHS 11JOAO BOAOAIHHSI, HaBeaeH] Buige B § 62).
BipHOCHMHM OIIOCEPEeAKOBAHOTO BOAOAIHHS — pe: OpeHAa, MO3MYKa TOLJO. Yroaa IIpo
IIOCEPEAHMIITBO Y BOAOAIHHI AOKYMEHTYE, IO 0coba, fIKa IIepPeAde Pid, BIATEIIEp Mae
BOAOAITH HEIO SIK IY’KMI BAACHMUK AAsl Habysada. [lopiBHsiTe ecki3 «PosmopsiaskeHHs

pyxomoro piwuro 32i0n0 3 § 930 BGB».

2) Bamina xanimyasauii Gidcmynaernnam npaba Bumozu xanimyrsyii
LJiAKOM MO>KAMBO, IIJO CAM BAACHUK HE BOAOAiE OE3ITOCEPEAHBO CBOEIO PIUO, OCKIAD-
KW BIH 3aAMIIMB 11 KOMYCH 1HIIIOMY.

ITpukaaa: Ai3MHTOBWMII aKTMB, IPU3HAYEHWI AAS IIPOAAKY TPETIM CTOPOHI,
3HAXOAUTHCSI Ha TEPUTOPIT AI3MHTOOACPIKYBAYA.

V Upomy BMIIAAKY BAACHMK TAKOSK IOBMHEH MAaTWU MOSKAMBICTD II€PEAATI CBOE IIpa-
BO BAacHOCTI Tpetirt 0cobl. YV § 931 BGB (unranire!) mepesbadeHo Takmil BUIAAOK: SIKIO
BAACHMK XOYe IIEPEAATH PIY, SIKOIO BIH BOAOAIE AMINIE OIOCEPEAKOBAHO, TO PeaAbHA IIe-
peAada 3aMIHIOETBCS IEPEYCTYIIKOO MOKYIILEB] IIpaBa BUMOIH IIPO IOBEPHEHHS A0 be3-
IIOCEPEAHBOTO BAaCHMKA. [lopiBHsaiTe ecki3 «BiguyskeHHs pyxomoi peui 6idnoGidno
do § 931 BGB».

Posaia 931 Himerpkoro guBiABHOTO YAOYKEHHSI TAKOK CAYIYE METI CIIPOIgeHHsT: 6yA0
6 rpoTecKHO, AKOM BAACHMK y TAKMX BUIIAAKAX HE MII IIePEAATH IIPABO BAACHOCTI B3a-
raai abo AMIIle TAKMM YIMHOM, 1job 3a0patn mopapoBaHi pedi 1 mepepsaTn 1X HabyBadesi.
V GaraTpox BuItaAKax Ije B>KE He BAACTHCS, OCKIABKI HUMHIIIHIV Oe3IOCePeAHiN BAACHUK
Ma€ IIPaBO HA BOAOAIHHS 1 MOJKE BIAMOBUTH § AOCTPOKOBOMY IIOBEPHEHHI.

OcobAMBUTL BUITAAOK § BUIIAAKY 3 HeBAACHMMM O0’'exTamm: SIKIJO BAACHMK HE Ma€
IIpaBa BUMATaTi IIOBEPHEHH: 34 IIPABOM BOAOAIHHS, OCKIABKY HIXTO HE 3AIFICHIOE KOHTP-
OAb HaA MaVHOM, AAS IIEPEXOAY IIpaBa BAACHOCTI AOCTATHBO IIPOCTOI AOMOBAEHOCTL
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3BEPHITD YBary: y UbOMY BUIIAAKY BUMOTA IIPO PECTUTYLIIO BIAIOBIAHO A0 crarTi 985
LIMBIABHOTO KOAEKCY He BIACTYIIAETHCS, OCKIAPKM BOHA BCE OAHO HEPO3PUBHO IIOB’SI3aHA
3 IPABOM BAACHOCTL

2. HaGyTTs1 11paBa BAACHOCTI Ha 3€MAIO

OpuanaHa mepepaua mpaBa BAACHOCTI Ha HEPYXOME MAalHO TAKOXK Iepepbadae ABi
pedl: IOpuAMYIHMIL aKT 1 GaKTUIHY OIepPaLiio.

Biamosiauo A0 § 873 BGB (umraiire!), Aast mepepaui mpaBa BAACHOCTI HA 3€MEAbHY
ALASIHKY (IIPMMITRA AASL 3aCBOEHHSE TaK CAMO SIK 1 AAST OOTSDKEHHSI 36MEABHOT AIASIHKY
IIPABOM, & TAKOXK AASI Ilepeaadl abo oOTSKEHHs TaKOro IrpaBa) «HEoOXIAHA 3rOAa Ipa-
BOBAACHMKA Ta IHIIIOI CTOPOHM HA 3MIHY IIPABOBOIO TUTYAY Ta BHECEHHS 3aIIUCY PO
3MIHY IIPABOBOTO THUTYAY AO HIO3€MEABHOI KHUIT».

a) Iepebesernna

Yroaa, HeoOXIAHA AASI TTEpeAadl ITpaBa BAACHOCTI Ha maitHo 3ripgHo 3 § 873 BGB,
Ha3UBAETHCs B 3aKOHI «tepepaderos (Ams. § 925 a63. 1 m. 1 BGB — npounraiire!). Bona
HOBMHHA OyTM 3asIBA€HA «B OAHOYACHIN ITPUCYTHOCTI 000X CTOPIH IIePe) KOMITETEHTHIUM
OPraHoM», IIPWU LIbOMY OYAB-SIKMI1 HOTApIyC, CepeA 1HIIOro, Mae IpaBo 11 IIPUMHSITH.
Taxkum anuom, popma He BCTAHOBACHA, are depe3 GpOPMAABHI BUMOTWM IIPOLJEAYPH IIO-
semenpHOl KHUIM (AmB. § 29 GBO) Ha mpaxkTuui mepepada mpasa BAACHOCTI PEIYASPHO
3acBipuyeThCs HOTapiycom. Moro He moskHa (Ha BIAMIHY Bip AOTOBOPY KYITiBAI-ITPOAAKY
PYXOMOTO MaliHa) BU3HATM HEAIICHMM IIiA YMOBOIO abo 3 obmeskeHHsIM Y gaci (abzary 2
§ 925).

' ITpumirka: KoHseepusayis € OAHIEIO 3 IOPUAMIHMX YTOA, SIKI HE IHAASTAIOTH YMOBAM!

] 3araAbHI MOAOSKEHHS IIPO IOPMAMUHI IIPABOUMHIM TAKOXK 3aCTOCOBYIOTHCS AO ITIe-
peaadi.

6) 3anuc npo 3emervry JNIHKY 3aNUC Y NOZEMEAVHITL KHU3L

HabyBau cTae BAACHMKOM, SIK TIABKM BIH BHOCUTBCSI AO ITO3€MEABHOT KHUIW SIK HOBWM
BAACHUK. AAS IJbOTO IONMEPEAHIT BAACHUK «BUKPECAIOETHCS» IIASXOM IAKPECACHHS
(«3adapOOByBaHHS») MOIEPEAHBOTO 3AIUCY YEPBOHUM KOABOPOM. Ilo3emeAbHA KHUIA
BEACTHCSI paltoHHUMM cyaamu (v Broprembepsi — paifoHHMMM HOTAPIaAbHMMM KOHTO-
pamm).

HeobxiAHO AOTPUMYBATICS HU3KM ITOAOYKEHD IIyOAIMHOrO 1pasa (3almTi Ipo HEeBu-
KOPUCTAHHS MYHILMUIIAAITETOM IIPaBa IEPIIOrO BUOOPY, IIOTOAYKEHHS BIATOBIAHO AO IIpa-
BUA TIAAHYBAHHS 3a0yAOBM 200 3aKOHY IIPO Omepail 3 HEPYXOMICTIO, IOAAHHS AOBIAKM
IIPO AO3BiA, BUAAHOI IIOAATKOBOIO 1HCIIEKIJIEIO, TIABKM ITICASI CIIAQTM HOAATKY Ha IIepe-
AA4y HEPYXOMOCTI).

' A}KCPGAOZ HepeAaqa Ta BHCCCHHSI AO 3€CMCABHOI'O KAaAACTPY € ABOMA CACMCHTAMN

- Ha6yTT51 IIpaBa BAACHOCT1I Ha HEPYXOME MaMHO.

6) 3anobixmi 3axodu wodo npudbanms Maina
MiK yKAQACHHSM AOTOBOPY KYIIBAI-IIPOAAYKY HEPYXOMOCTI Ta OCTATOYHOIO PEECTpa-
LI€I0 ITOKYIIS SIK HOBOTO BAACHMKA MOYKE IIPOVTH barato gacy. 3a 1erl 4ac MOsKe CTa-
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Trcst GaraTo 4Oro: HAITPMKAAA, IIPOTM MAaViHA IIPOAABISI MOKe OyTWM BIAKPMUTO ITpOBa-
ASKEHHsI y CIPaBl IIPO HEIAATOCIPOMOSKHICTBD, 1 IIPOAABEb MO>KE BTPATUTH IIPABO
PO3MOPSIASKATHCS CBOIM MaitHOM BIATIOBIAHO A0 § 80 InsO. 3 wiel mprunHm 3aKOHOAABELb
nepepabadae Bapiantn saxmcty: H1ob saxmuctmtn moxymis, § 878 BGB mepeabauae, 1o 3a-
sBa, 3po0A€HA ITPABOMOYHOIO CTOPOHOIO (TOOTO IPOAABLIEM) ITICASI OTPUMAHHS 3asBU
IIPO PEECTpaLlIo B IIO3EMEAbHIV KHM3I, He BTPAYa€e YMHHOCTI, OOMESKYIOUN TIOTO IIPaBo-
MOUHICTD POSHOPSIAYKATUCST MAMHOM. TaKMM IMHOM, «PO3TSTHYTI GaKTI» MK IIEPEAAICIO,
OTPUMAHHSIM 3aSIBU IIPO PEECTPALIO Ta PEECTPALIEI0, SIKa MOsKe BIAOyTmCST Habarato
Mi3HIIIE, HE 3aBAAIOTH IIIKOAVL.

aa) 3axucm npodabuys

[Tpn mepeaaul mpaBa BAACHOCTI Ha PYXOMMI OO’€KT IIPOAABELb MOXKE AYKE ACTKO
3aXMUCTUTH cebe, AOMOBMBIIIVCH IIPO 3aCTEPESKEHH IIpaBa BAACHOCTL: TOAL AOTOBIp € YMOB-
HUM AO TIOBHOI CITAATM IIOKYIIHOI IjiHM BIATIOBiAHO A0 § 449 BGB. Ockiapkn mepepada
He € ymopHOI (AmB. § 925 (2) BGB), us moaeap He Moyke ByTH 3acTOCOBaHA AO TIEpe-
Aadl IIpaBa BAACHOCTI Ha 3eMAIO. TyT AoIomarae mpocTe IpakTHUIHEe MIPKYBaHHS: SKIjo
IOKYIIel]b HE IIAATUTH TOTIBKOIO, ITPOAABELD, SIK ITPABMAO, HE 3asIBASIE IIPO IEpeAauy
1 1Je He TOAAE€ 3asBY PO BHECEHHS 3MIH AO ITO3EMEABHOI KHMIM. B iHIIOMY BUITAAKY
IIPOAABELb aBAHCYBAB OW KOLITH, He OYAYYNM BIIEBHEHMM, IJO ITOKYIICLb AIVICHO 3aIIAATUTD.
106 3aXMCTUTH MOKYIILS, MOKHA POSTASIHYTM MOSKAMBICTD OIAQTH Ha (HOTApiaAbHMIL)
€CKPOY-PaxYHOK.

bb) 3axucm noxynus

[IJo cTocyeTses MePCIeKTUB IPUADAHHS MOKYIILEM, TO HeOOXIAHO AOTPUMYBATIUCS
§ 883 BGB (umranre!): TTpopaseys moske sabesmeuntn peecTpayiio Tak 3BaHOTO
»Vormerkung» (mosiaomaenHst mpo npiopurer). Bono 3abesnedye BumoOry mpo
HAaAaHHS 200 CKAaCyBAHHS IIPaBa Ha HEPYXOMICTh 1 BHOCUTBCS AO ITO3EMEABHOI KHUIA
BianosiaHO A0 abzayy 2 § 883, e mae HACAIAKOM Te, IO PO3IOPSASKCHHS MAIHOM,
3AITICHEHE ITICASI peecTpayil IOBIAOMACHHS IIPO IPIOPUTET, € HEAICHUM IIO BIAHO-
nreHHI0 A0 Oenediniapa (ToOTo mokymyst). YV 3B’SI3KYy 3 MM IIOKYIIELh 36MEABHOI Al-
ASIHKHY, 320e3MmedeHol IPIOPUTETHUM IIOBIAOMACHHIM, MOXKe PO3PAXOBYBATH Ha Te,
IJO BiH QaKTMYHO CTAHE BAACHUKOM 3E€MEABHOI AIASHKM, fKa OyAe IpopaHa Ii3HIMIe.
OO6paHa 3aKOHOAABIIEM TEXHIKA PETYAIOBAHHSI BBOAUTH B OMaHy HECIELIaAiCTIB: pee-
CTpayis IPIOPUTETHOTO IOBIAOMACHHSI HE IPU3BOAUTD AO «OAOKYBAaHHS 3€MEABHOTO
KaAaCTPy»; BAACHUK MOJKE IIPOAOBSKYBATU PO3IOPSIASKATUCI MAHOM (HAIIPUKAAA,
poaaTi 1oro rperiit 0cobi). OpHAK TpeTsl CTOPOHA IOBUHHA AATM 3TOAY Ha BCTYII
0cobu, sIKka Ma€ IPaBO Ha IIPIOPUTETHE IIOBIAOMACHHS, BIATIOBIAHO A0 crarti 888 (1).
Kaskyrs: «[TpiopnrerHe mOBIAOMACHHSI IIPOPOKYE, ase He samepedye» (e, 3 IHIIOTO
6oKy, Te, IJo POOUTH TAK 3BAHE «3AIEPEUCHHS», SIKE MOSKHA 3aPEECTPYBATI Y BUIIAAKY
HOMUAKM B Io3emeAbHIN KHm3i, aus. §§ 894, 899 BGB). IIpoiarocTpyemo QyHKIIO
IIPIOPUTETHOTO ITOBIAOMACHHS IIJe Pa3 3a AOIIOMOTOIO €CKi3y npiopumemrozo noGido-
MACHHSL.
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II. HaGyTTs1 MmaiiHa BiA 0coOM, sIKa He Ma€ Ha 1je IIpaBa

HaBuaapHa mopapa: Y pasl mOXiAHOTO HaOyTTSI IIpaBa BAACHOCTI OAHA
3 AOTOBIPHWMX CTOPIH fK IIPOAABELb AOMOBASIETHCS 3 HabyBadem IIpO Te, LJO IIPABO
BAACHOCTI Ha PIi¥, sIKa IIPOAAETHCS, Ma€e IrepenTn A0 Habysada. [lepepbavaerscs,
IJO CTOPOHA, sKA BUCTYIIAE B POAl IIPOAABLL, TAKOXK € BAACHUKOM OO’ekTa abo
Al€ 3a 3TOAOIO BAACHMKA. Aae IO POOMTH, SIKIJO IIPOAABELb HE € BAACHUKOM, aAe
CTBOPIOE y IIOKYILSI BPasKeHHs, 1o BiH HuM €f Un mosKe HMOKyIeus Takosk HabyTm
IPABO BAACHOCTI B TAKOMY BUIAAKY? Lle 3aA€3KMTb Bip TOTO, M LIHYE 3aKOHOAABELD
AOOPOCOBICHICTh TIOKYIILSI BUIe, HDK IHTEpeC BAACHMKA OyTM 3axMIJEHUM Bip
BTpAaTM CBOTO MaiHA. Y PMMCBKOMY IIpaBl He ICHYBAAO AOOPOCOBICHOIO HaOyTT:;
3aCTOCOBYBABCST MPUMHIUIL «nemo plus iuris transferre potest quam ipse habet».
Himerske mpaso, 0AHAK, AOIyCKae A0OpocoBicHe mMpuAOAHHS Bia 0cobwM, sIKa He mMae
mpaBa BaacHoCTI, BiaoBiaHO A0 §§ 932—9306. 3ayBaskeHHS B SIKOCTI «MHEMOHIKM»:
MIOAIGHO AO TOTO, SIK Pi3HI eaemeHTH IpuAGarHs posrasiaarotscs B §§ 929, 930, 931
BGB, Bianosiani mapaseabHl eaeMeHTH A AOOpocoBicHOro mpuabanus (Tpn abzaum
Aaal B KO>KHOMY BUITaAKy) mictsirsest B §§ 932, 933 1 934 BGB.

1. Aob6pocoBicHicTh HAGYTTA IpaBa BAACHOCTI HA pyXOMe MaiiHO

Biamosiaro A0 § 932 Himeyskoro umsissHoro yaoskenss (unraiire!), Habysaa crae
BAACHMKOM, HABITH SIKIJO PIiY4 HE HAACSKUTH OCOOI, sIKa 11 IepeAasa, 3a BUHSITKOM BU-
IIaAKIB, KOAM HaOyBad He € «A00POCOBICHMMY.

Taxum unnaom, BI'D Bupimye KOHPAIKT IHTEpeCiB MK CITPAaBSKHIM BAACHUKOM 1 AO-
GpocosicHanm HabyBauem, B IPUHLNMII, Ha Kopucth Habysava. [Topisusiiite cxemy Aobpo-

coBicne npudbarns 6idno6iono do § 932 BGB.

ITpuxaaa: Emiap mo3muae BeAOCUIIEA, IJO HAACSKUTDH MOMY, CBOEMY 3HAMIOMOMY
Hopbepry Aast Besorrporyasakn. Ockiabkm HopbepTy TepminoBo moTpibHi rpori, Bin
IIPOAAE BEAOCUIIEA TpeTin ocobi, sika BBaskae cebe T10ro BAACHMKOM, 3a wiHoro 100
espo. Un cras D BAACHUKOM?

D BBaskas Hopbepra BAACHMKOM 1 TOMY MIT HAOYTH IIPABO BAACHOCTI Ha BEAOCHIIEA
BIATIOBIAHO A0 § 932 BGB.

a) AobpocoBicricmo

3akoH 3axmuigae anine AobpocosicHoro Habysaua. § § 932 (2) aae HerarmeHe Bu3HA-
qeHHsT A0OpocosicHOCT: «HabyBau He € A0GpOCOBiCHMM, SIKIJO BiH 3Ha€ abo He 3HAE
BHACAIAOK Tpybol HeoGepesKHOCTI, IO Pit He HaAeKUTb 0coli, sika i mepesasar.

Heratnsunm GOPMYAIOBAHHIM 3aKOHOAABELh MAE€ HAMIP IIEPEKAACTHM TSIap AOKa-
3yBaHHS: AOGpOcoBicHICTh mpestomyeThest! Torl, XTO CYyMHIBAETHCST B AOBPOCOBICHOCTI
IIOKYVIILSI, TIOBMHEH AOBECTH Ije paKTamm 1 AOBECTH Lje B CYAL

ITpumiTka: V BUIIAAKY 3 PYXOMUM MaHOM AASL HEAOOPOCOBICHOCTI AOCTATHDBO

rpybo HeoOePesKHOTO HEe3HAHHS, TOAL SIK ¥ BUIIAAKY AOOPOCOBICHOTO IIPMAOAHHS He-

DPYXOMOTO MaliHa IIKIAAMBOIO € AUIIE AOCTOBIpHA 06i3HAHICTD (AMB. GOPMYAIOBAHHSI

§ 892 BGB: «..Biaomo nabysadesi..,»). Xoua HabyBau He 3000B’SI3AHMIL ITPOBOAUTI
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PO3CAIAYBAHHSI, BIH IIOBUHEH AOCAIAMTM «CYMHIBH, IJO BUKAMKAIOTH CYMHIBW». SIKIJO BiH
MIr 61 AI3HATMCS IIPO CIIPABYKHIN CTAaH CIIpaB 0e3 0COOAMBIX 3YCHABD, VIOTO 3BUHYBAYIYIOTDH
y rpy0in HeAbaroCTl

IIkiapamid npuraaps: Emiap mosmuae Hopbepry He Beaocmmep, a  CBin
aBTOMOOIAD, SIKMI OCTaHHIN IpoAae A, sAxomy BiH Bupaae cebe 3a BaacHMKa. TyT
€ CYTTEBA BIAMIHHICTB: OCKIABKM BAACHWMK 3a3BMYall € TAKOXK BAACHWMKOM CBIAOLTBA
IIPO PEeCTpamiio TPAHCIOPTHOIO 3aco0y, OYAB-AKMI IIOKYIeLb MOXKE OTPUMATH
TpaHCIIOpTHMI 3acib Bip BaacHMKA. OCKIABKM BAACHMK 3a3BMYATL € TAKOSK BAACHMKOM
CBIAOLTBA IIPO PEECTPALII0 TPAHCIOPTHOIO 3acO0y, OYAb-SIKMIA IOKYIELh MOKE
ACTKO BMU3HAYNUTH, UM € IIPOAABELDH TAKOK BAACHMKOM. 3 LJbOTO BUIIAMBAE ITPVUHIJAIL
cyAoBol mpakTuky: Torl, XTO He Mae IpeA’SIBAEHOTO MOMY PEECTPAILJiFiHOrO AOKYMEHTA
Ha TPaHCIOPTHNUI 3aci0, Ale 3 rpybOIO HEADAAICTIO 1 He KOPUCTYETHCS 3aXMUCTOM CBOET
AOOPOCOBICHOCTI, SIKIJO BIH IIOMMAKOBO BBa’KAa€ BAACHMKOM TPAHCIIOPTHOIO 3aco0y
ocoby, sIKa He Mae Ha Ije IIpasa.

6) Habymms npaBa 6racrocmi

Aas Toro, mob AobpocoBicHe HAOYTTS OYAO AIVICHMM, 3aKOH BMMATaE, IJOO Tpers
0coba AOOPOCOBICHO BCTYIIMAA ¥ BOAOAIHHS, SIK Ije 3a3Bmyail mepepbadeno § 929. OpHax,
SIKIO HAOYTTS BOAOAIHHS 3aMIHIOEThCS BIATIOBIAHO A0 §§ 930 abo 931 BGB, 3acTocosy-
€TBCSI HACTYIIHE:

aa) Borodinna cmarnoGumo

BeranoBaeHHs mpaBa BOAOAIHHS BIATTOBIAHO A0 § 930 BGB He € pocTaTHIM AAST AO-
6pocosicroro HabyrTs. Kpim Toro, 3riguo 3 § 933 BGB (unrait!), nabysay nosmueH (Bce
we) 6yt AOGPOCOBICHMM, KOAM PIY MEPEAAETHCS OMY MEPEAABAABHOIO CTOPOHOIO.

V pasi mepeaadi I 3acTaBy TOBapis, SIKI I HEe HAACIKATD HOPYIUTEAIO (HAIIPUKAAA,
BHACAIAOK 306€peyKeHHSI ITpaBa BAACHOCTI MOCTAYaAbHUKOM CUPOBUHN), HA KOPUCTH GaH-
Ky, HOPYYUTEAb PO3HOPSIASKAETHCSI UMM TOBAPAMM SIK HEYIIPaBOMOueHa ocoba (SIKILo
TIABKM BIH HE OTPMMAB HA LJe AO3BOAY Bip CBOIO mocradasbHmia). OpHak A06pocosicHe
HaOyTTs OAaHKOM ITpaBa BAACHOCTI TYT MOSKAMBE BIATIOBIAHO A0 § 933 Llusiasnoro yao-
skeHHs1 Himewanum anire 3a yMoBH, 1o mepepada BiaOyaacs. OAHAK, SIK IIPABMAO, 1€ HE
TaK, OCKIABKM IlepeAada IIPaBa BAACHOCTI IIASIXOM 3a0e3IedeHHsT OOMPAETHCSI came AASL
TOTO, IJOO 3aAMIIUTHU IIEPEAABAABHY OCOOY ¥ BOAOAIHHI «II€PEAAHUMMI» PEIaAML.

IMpuxraaa: V y Lryrrapri nocrasase tosapn K y Kapacpye ma cymy 100 000
€BPO. AOrOBIp KyIIBAI-IIPOAAKY MICTMTb HYHKT «YCI TOBapw, IOCTABACHI Hamw,
32AMINAIOTHCS HAIIOIO BAACHICTIO AO MOMEHTY CIIAQTW IOKVIIJeM ITOKYITHOL IJTHWAY.
ITicast aocTaBkm K 30epirae ToBap okpemo B capal Ha CBOIV TEPUTOPIl.

Ha momenT nocraskn y K BuHMKAM ceprio3H mpobaemn 3 AIKBIAHICTIO, 1 HOTO
G6ank Db Bmumarae BijA HBOTO HAAATM 3aCTABY AAS IIPOAOHTALIl HAAAHOTO KPEAUTY.
Sk Hacaipok, K mepepae ToBap, moniHo mocraBaeHmi V, Oanky b sk 3acraBy, mpu
LJbOMY TOBAP 3aAMINAETHCS Ha cKaaal K

Koan V' aisHaeTbcs mpo 1e, BIH HIAXOAUTD AO B 1 IOCMAAETHCS HA CBOE IIPaBO
BAACHOCTL B, y cBOIO uepry, morposkye 3abpatn 1 mpoaaTi Tosap, AKIJO byAe IOTpiOHO.
XTO € BAACHUKOM TOBApPY?
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BiamoBias: V mocraBus K ToBap 13 3acTepeskKeHHsAM IpaBa BAacHOCTL. Taxk,
BiATIOBIAHO A0 § 449 Himerpkoro umBiAbHOTO YAOSKEHHS, IIEPEXiA IIpaBa BAACHOCTI
OyB OOYMOBACHMI BIAKAAAAABHOIO YMOBOIO AO ITOBHOI CIIAATM KYIIBEABHO! LIIHM.
Taxmm unrOM, V 3aAMIITABCS BAACHMKOM Ha 1€Vl Jac.

Opnak V' MIr BTpaTUTH CBOE IIPAaBO BAACHOCTI BHACAIAOK II€PEBEACHHS KOIITIB
AO CBOrO pomamHbporo bauky B. Lle mepeseaeHHs Bipbyaocst y opmi, mepesbadeHin
§ 930 BGB. I'lepepaua Oyaa 3amiHeHa YIOAOIO YCTAHOBW, IO 3AIFICHIOE BOAOATHHSL
Oanax Ha TOM MoMeHT K He OYB BAACHMKOM, a PO3MOPSIASKABCI MaltHOM SIK 0co0a,
SIKA HE Masa IIPaBa BAACHOCTL Y BUIIAAKY IPUAOAHHS y HEYIIPABOMOUYEHOI 0cobw,
HAOYTTs IIpaBa BAACHOCTI GAHKOM MOJKE PO3TASIAATHUCS AMIIE BIAIIOBIAHO Ao § 933
LIngiasHOrO KOAeKkey Himeuunun. Lle mepepbadae, myo pia Oyaa mepesaHa IPOAABLICM.
V it cupasi georo He BiaOyaocs. Tomy Gamk nme HaOye mpasa BaacHOCTI. V BCe
IJe € BAACHMKOM TOBapy.

bb) Iepeycmynxa npaba Gumozu npo GidwxodyBarms wxodu

SIKIJo TIpaBO BAACHOCTI ImepeAaeThest BIATIOBIAHO A0 § 931 BGB mmasixom yerymkm
BUMOI IIPO MOBEPHEHHsI, TO BIAIOBIAHO A0 § 934 BGB sacrocosyerscest HacrynHe (dn-
tanTe!):

+  BiacTymaeHHS mpaBa BUMOIM PECTUTYLIL SIK TaKe € AOCTATHIM, SAKIJO IepeAaBad
6yB HEIIPIMMUM BAACHUKOM.

+ B iHmomy Bumapky, o0 3aBeprmTin AOOpocoBicHe HabyTTSI mpaBa BAACHOCTI,
HabyBa4 IOBMHEH (AaKTUIHO OTPUMATH Oe3IOCepEAHE BOAOATHHS (HAITPUKAAA, TAKOXK
LIASIXOM IIEPEAAY] CBOEMY BOAOAIABLIO) 200 OIOCEPEAKOBAHE BOAOAIHHS (HAIIPUKAAA,
IIASIXOM TIEPEAAd] CBOEMY BOAOAIABLIFO-IIOCEPEAHMUKY ).

AAs gacy AOOPOCOBICHOCTI B IIEPIIOMY BUIIAAKY BUPIIIAAbHE 3HAYCHHS Ma€ Iepey-
CTYIIKA, 4 B APyTOMy — HaOVTTs IIpaBa BOAOAIHHIL.

ITpuxaaa: Emiap B3sIB Beaocmirep HAIIPOKAT y BEAOMArasuHi Ha 4ac KaHIKYA
1 IIO3MYUB TOro CBOEMy Apyry Hopbepry aast oaHOAeHHO! mO13AKM. Emiap 1mmpopae
Beaocurzes A 3 yMoBoro, 1o Tovi 3abepe toro y Hopbepra micast moBepreHHs. Misk
Emisem Ta Hopbeprom 6yB ykaapeHMiI AOTOBIp mo3mki, Emiap OyB Hempsmmm
BaacaMKoM, a Hopbepr — mpsmmm. Takmm anaOM, EMiab BIACTYIMB mpaBo BUMOIT
pecturyiil A BiamosiaHO A0 § 931 Himenskoro umeiasHOrO KOpAeKCy. D A06pocoBicHO
HaOyBae IIPaBo BAACHOCTI B MOMEHT BIACTYIIACHHSI IIPaBa BIUMOI PECTUTYLIL

¢) Bmpauene matino

aa) Buxarwuenns dobpocobicrozo npudbanns

AoGpocoricHe HAGYTTSI HEMOSKAUBE § BUIIAAKY BUKPAAEHOTO, 3aryoAeHoro abo
IHINMM YHMHOM BTPAYEHOro mariHa (OCTAHHE € 3ardABHMM TepMIHOM). 3arybaeHOO
€ PIY, AKIJO BAACHMK BTPATMB OE3MOCEPEAHE BOAOAIHHS Helo 0e3 7oro BoAl. Y Ipomy
BUIIAAKY 3aKOHOAABELb IIPUIHSB PIIICHHST Ha KOPUCTb BAacHMKa (AmB. § 935 — umrait-
Tel). Moro iuTepec y 36epeskeHHi IpaBa BAACHOCTI IIHYETHCS BUIIE, HI’K AOBipa AOGPO-
coBicHoro HabyBaua. ITuTaHHS AAST PO3YMIHHS: SIK e MO’KHA OOIpYHTYBATM Ha BiA-
miny Bip §§ 932—934 BI'B? Bianosiab: V §§ 932—934 viaerscs npo npuabaHus mariHa,
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SIKEe IIEPETAIIIAO § BOAOAIHHSI HEYIIPABOMOYEHOI OCOOM 3 BiAOMa Ta 33 3TOAOIO IOIEpe-
AHBOTO BAacHMKA (HAIIPUKAAA, OPEHAQ, MO3MKa TOWO). TakmMm 4MHOM, BAACHUK 3HAB,
KOMY BIH AOBIPSIE CBOE MaMHO. SIKIJO OAEPIKYBAY 3AOBXKMBAE LJI€IO AOBIPOIO, BAACHMK
IIOBMHEH Cam HeCTM PU3MUK. SIKIo, 3 iHIIoro OoKy, manHo OyA0 BialGpaHO HeAOOPOBIiAL-
HO (HAIIPUKAZA, Yepes KPaADKKY), 6yao O HecripaBeAAMBO OLHIOBATH AOBIpY HabyBaya
BUIJe, HDK 1HTEpeC BAACHMKA.
3BepHiTh yBary Bm:

— Piv Tako>K BTPAYAETHCS, SIKIJO CAYTA BiaAd€e 11 Oe3 BOAl BAACHMKA,

— V BMIIGAKY CIIIBBAACHOCTI AOCTATHBO HEAOOPOBIABHOI BTPATW CIIIBBAACHMKOM

IIpaBa BAACHOCTI;

— Marino, sxe Oyao BrpadeHe 6e3 BOAl CIIAAKOEMISI, TAKOSK BBASKAETHCS BTPAYCHUM
Ha miacTaei § 857 BGB.

bb) Bunsamxu

§ § 935 (1) BGB me 3acrocosyeTbest (TOOTO AOGPOCOBiCHE TTPUAGAHHS MOSKAMBE,
HE3BAKAIOUU Ha BTPATy!) A0 IpuAGaHHS rpomreit abo JiHHUX TANepiB Ha TMPEA SIBHUKA,
a TAKOK AO IPEAMETIB, TPoAaHMX 3 ybAiuHMx Topris (§ 935 (2)).

3BnuariHo, AOGPOCOBICHE HAOYTTS TYT MOJKAMBE AMIIE 32 YMOBWM AOOPOCOBICHOCTI
HabyBaya, TOOTO SIKIO BiH BBAYKAB BUKPAAAYa LIHHMX IIAIICPIB HA ITPEA SIBHMUKA 3AKOHHMM
BAACHMKOM 200 MaB mpaBo Tak BBaskaty (Oe3 IHKpMMIHYBaHHS 7loMy Ipybol Heobepesk-
HOCTI).

2. AobGpocosicHe HaAOYTTS MpaBa BAACHOCTI Ha 3€MAIO

AobGpocosicHe HAOYTTs mpaBa BAACHOCTI HA HEPYXOME MATIHO TAKOXK MOXKAMBE. Bip-
noBIAHO A0 § 892 BGB (untartre!), 3MicT 11o3eMeAbHOT KHUIM BBASKAETHCSI IIPABUAD-
HUM Ha KOPUCTh 0cO0M, siIka HAOYBa€ IIPABO HA 3eMEABHY AIASHKY ab0 IIpaBoO HA IIPaBo
Ha 3€MEABHY AIASHKY. AOOGPOCOBICHe HAOYTTsI IIpaBa BAACHOCTI HA 3€MEABHY AIASHKY
BUKAIOYAETHCS ¥ ABOX BUIIAAKAX:

+ Ko HabyBad HEAOOPOCOBiCHMI, 260

* SIKIJO OYAO 3apPEECTPOBAHO 3AIEPEYEHHSI IIOAO TOYHOCTI AAHMX ITO3EMEABHOL
KHUT.

ITpumirka: Ha Biaminy Bip HaOyTTSI mpaBa BAacHOCTI Ha pyxome maiiHo Ha Bia-

MIHY Bip AOOPOCOBICHOTO HAOYTTsI IIpaBa BAACHOCTI HA PYXOMe MamHO, AAsl AOOpO-

COBICHOTO HAOYTTS IIpaBa BAACHOCTI HA HEPYXOME MAVHO INKIAAMBUM € AMIIE AO-

CTOBIPHE 3HAHHS ITPO HEITPABUABHICTD 3aIINCY B 3eMEABHOMY KaAacTpi; 3 IHIIOTO OOKY,
rpybo HeobeperkHe He3HAHHsI IIPO HEIIPABUABHWMIL 3aIIUC HE € MKIAAMBUM!

[Jo osnavae mpormpiuds I1po Te, IJO MAeTHCS Ha YBa3l MiA IPOTUPIUUSLM, MOYKHA
atzratucs 3 §§ 899, 894 BGB (mpountarn!): SKmjo 3micT no3emeAbHOT KHUIM He BiAIO-
BIAAE PeaAbHIN IIPABOBIM CUTYyalil, KOXKEH, YMe Ipaso e 3adinmae (I XTO, 3 OTASIAY
HA MOJKAMBICTD AOOPOCOBICHOTO HAGYTTSI, PU3UKYE BTPATUTI CBOE IIPaBo (HAIIPUKAAA,
IIPABO BAACHOCTI), MOYKE IOAATH 3aIIEPEYEHHSI IIPOTHM IIPABUABHOCTI BHECEHUX AO I103€-
MEABHOI KHUIT BiaomocTert. OCKIABKIM TaKl IIUTAHHS € HEBIAKAAAHVMI, PEECTPALIS TAKOXK
MO3Ke OYTM 3AIVICHEHA Ha IHACTABI TMMYACOBOL CYAOBOI 3a0O0POHML.
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3. BasaHcyBaHHS iHTepeciB yepe3 HelpaBoMipHe 30aradyeHHs

B pesyapTaTi 6230BOrO PIIIEHHS LMBIABHOIO IIpaBa Ha KOPUCTb AOOPOCOBICHOrO Ha-
OyBaya BAACHWMK BTPAYa€ CBOE ITPABO BAACHOCTI. 3aKOH HAMATAETHCS ITOMSIKIIUTHU Ljei
HEAOAIK 33 AOIIOMOTOIO Ge3ITACTABHOTO 30aradeHHs: BiAuysKyBad PO3IOPSIAYKAETHCS SIK He-
yIpaBomoueHa 0coba; po3nopsiAkeHHs € alvicamum (depes §§ 932 1 aaai, 892) mporn
YIIPAaBOMOUYEHO! 0coOM. Takmm IMHOM, MM MAEMO OCHOBHI ITEPEAYMOBI AASI TTPEA’SIBACHHSI
HIO30BY BIAIOBIAHO A0 ab3angy 1 § 816 LlmsiasHoro xopexcy: Heynpasomouena ocoba mo-
BUHHA IOBEPHYTH (KOAMIIHBOMY) BAACHUKY T€, IJO BOHA OTPUMAAA B PE3YABTATI BIAUY-
SKeHHsT (SIK IIPaBMAO, KyIiBeAbHY LiHy). Aast gporo nosropioemo sume § 58 111 2.

§ 65. Inuri popmu HabyTTSI MpaBa BAACHOCTI

BaskamBo: HaOyTrsa BaacHOCTI depes IOpMAMYHI TpaH3aKUil € HanOiAbII
BKAMBMUM 3 TOYKM 30PY KIABKOCTI Td €KOHOMIYHOI 3HAYYIJOCTL. TMM He MeHI,
B BKE IIOBMHHI OyTnM 3HAMOMI 3 IHIIMMM criocobammu HaOyTTs IIpaBa BAACHOCTI
B paMKax Bainol 0asoBol IATOTOBKM. AASI LIbOTO 3amam’siTaiiTe TEPMIH 1 IIPUKAAA,
IJO 3aITaM’SITOBYETHCS, AASI KOJKHOTO BUITAAKY. AO 1 ITiCASI OIpaljIoBaHHST HACTYITHOTO
PO3AIAY IOPIBHSIVITE HACTYIIHWIL OTASIA 3axoHHe Habymms npaba 6racnocmi.

I. ITpuBaacHenHs 6e3xassaitHOrO MaiiHa

Tori, xTO 3aBOAOAIBAE DE3XA3SVIHOIO PYXOMOIO PIUYIO, HAOYBA€E ITPABO BAACHOCTI HA Hel
BIATIOBIAHO A0 § 958 absayy 1 Lmsiasaoro yaoskenns Himequnam (amraiirel).

Hagsyaspumit moment: [lpusracHenns («OKymayis») He € IOPUAMYHOIO
OIepali€ro, a MPUKAAAOM PEAABHOIO BIMHKY.

Peui, skl HIKOMY He HAA€KaTh, HAIPUKAAA, “AMKI TBapuuw» 3rigHO 3 § 960 BGB,
€ besxassmHMMI. Takosk 0e3Xa3sMHUMM € TaK 3BaHl «be3xassiiHi pedi», Bip SIKUX IIep-
BICHMI1 BAACHMUK BIAMOBMBCSI 3 HAMIPOM BIAMOBMTMCS BiA IIpaBa BAACHOCTI BIAIIOBIAHO
A0 § 959 BGB.

ITpoyec BigAMOBM Bip mpasa saacHocTi, ommcanmit v § 959 BGB, masusaerscs
«3aHeAbaHIicTh» (1Je aHaAOr «OKyIaLil»).

Un MO’KHA 3POOUTM BUCHOBOK IIPO T€, IO ITONEPEAHIN BAACHWUK MaB HaMIp
BIAMOBMTUCS Bl BOAOATHHS AMIIIE HA INACTABI BIAMOBW BiA BOAOAIHHS, 3aA€KUTD BiA
00cTaBmH; IIyOAIYHO-IIPABOBI HOPMM TAKOSK MOKYTH CTATM Ha 3aBaAl ITOAAABLIOMY
HAOYTTIO IIpaBa BAACHOCTL

IMTpuxaaan:

e Jlacaskmp CBIAOMO 3aAMINIAE Ta3eTy B KYIE ITCAS IIPOYUTAHHS; HOBMIL ITACASKUP
3abmpae 11; B IEPIIOMY BUIIAAKY Ma€ Mmicye Oe3AOTASIAHICTD, B APYIOMY —
OKYyIIaLjisL.

e AomomaacHmMK H cTaBuTb CBIMt BUKMHYTMIL AMBAH HA TPOTyap, mjob rioro 3abpasa
cayskba 300py BeAMKOTabapuTHMX BIAXOAIB. CTYACHT S ITOMITHB L0 MOYKAMBICTS
1 BUKOPUCTAB 11 AASI OOAQIITYBAHHS CBOET KBAPTUPH.

ITpumirka: BaacHicTs He MOske 6yTM HAOyTa IIASXOM OKYIALIl, SIKIJO IIPUBAAC-
HEHHS
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+ 3a60pOHEHO 3aKOHOM (HAIIPUKAAA, B PE3YABTATI IIPUPOACOXOPOHHMUX HOPM) abo

*  HOPYIIYETHCS IIPABO 1HINOT 0cobm Ha IPMBAACHEHHS (HAIIPUKAAA, IIPABO HA II0-
AIOBAHHS OPEHAAPSI MWUCAUBCHKUX YIIAb abO IIPAaBO HAa IIPUBAACHEHHS IepepobHMKA
BIAXOAIB IJOAO HAAAHOT MAKYAATYPM), AMB. 4. 2 ¢T. 958 HimepKroro gmBiAbHOTO yAOKEH-
us (BGB).

II. HabyTTs1 1paBa BAACHOCTI LIASIXOM 3aBOAOAIHHSI

[TpaBo BAACHOCTI TAKOK MOXKe OyTH HAaOyTe IIASIXOM IIPOCTOTO 3aBOAOAIHHS, SIKIO
je BIAOYBAETHCS IIPOTSTOM IIEBHOTO IIEPIOAY dYacy 1 ocoba AOBGpPOCOBICHO BBaskae cebe
BaacHUKOM (AMB. posaiam 937, 900).

Baskamnso: HaGyTTs1 32 HaOyBaABHOIO AABHICTIO He BiAirpae Takol BayKAMBOI
pPoAl B HIMEIJBKOMY IIpaBi, OCKIABKM ICHYE MOKAMBICTH AOOPOCOBICHOTO HAOYTTSI
(Ha BIAMIHY Bip PMMCHKOTO IIPaBa, A€ AOGPOCOBICHOrO HaOYTTsI TAKOXK He ICHYBAAO).
BuaydeHHs BasKAMBE Yy ABOX BUIIAAKAX: y BUIaaKy Brpatn maitda (§ 935 Buxarouae
AobpocosicHe HaByTTsI) Ta y BMUIIAAKY IIPOAAXKY HeAlespaTHOO 0coboro  abo
HeAlE3AaTHIN 0cObi.

1. HabyBasbHa AQBHICTB PyXOMOTro MaiiHa

Ton, xro Boaoaie pyxomoro piadio npotrsrom 10 poxis (aus. mpo e § 872), nabysae
Ha Hel IIPaBo BAACHOCTI BIAITOBIAHO A0 § 937 BGB. AoOpPOCOBICHICTD BOAOAIHHS, IIPO SIKY
CALA AOAQTH, TIPE3FOMYETHCSL

2-ra KHUSKKOBa cecis

CriapKyBaHHS ICHY€E TAKOXK Y BUIIAAKY 3 HEPYXOMUM MaltHOM (TOAL Lje HAa3MBAETHCSI
«KHWKKOBa cecis»). Bigroigno Ao § 900 Himeyskoro umsisbHoro yaoskenss (unraiire!)
Bip HaOyBaua BMMAaraerscs, 1job BiH

* 3aPEECTPOBAHMI SIK BAACHUK Y 3€MEABHOMY KaAACTPI,

+ 1 peectpauis icuye ke 30 pokis i

* IPOTArOM LBOTO Yacy MaiHO repebyBaso y MOro BAACHOCTIL

[Ticast 3aKIHYEHHSI TEPMIHY 3aPEECTPOBAHMUI BAACHUK CTAE BAACHUKOM.

IMTpuxaaan:

eV mpopaB mpaBo BAACHOCTI Ha CBOE MariHO E 3a HOTapiaabHO ITOCBIAYEHMM
AOTOBOPOM KYIIBAI-IIPOAASKY. E OYB HaAeKHMM UMHOM BHECCHMI AO 3€MEABHOIO
KaAacTpy sIK BaacHMK. Yepes GaraTo pokis 3'sicyBasocs, mjo V Ha TOM MOMEHT OyB
HEAIE3AATHUM.

e  Cpaaxoemens E 3ammcanmil SIK BAACHUK Y 36MEABHOMY KaAacTpl HA MIACTABI
3a1oBiTy. Yepes KiAbKa ACCSTMAITh 3HAXOASTH IIPOTMACSKHWI 3AITOBIT.

B 0box BumapKkax 3ammc y 3eMEeABHOMY KapacTpi 6y HermpasuabHUM. OAHAK 3apee-
cTpoBaHa ocoba BBaykasa cebe BAACHMKOM; BOHA MaAd MalHO Y BAACHOMY BOAOAIHHI
SIkigo 3 momenty peectpayil muHyYB 30-piuHni TepmiH, nmepepsbauernit crarrero 900
LIMBIABHOTO KOAEKCY, TO ITPOCTMI «KHMUKKOBUI BAACHUK» TAKOK PAKTUIHO HADYBAE
IIpaBa BAACHOCTL
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III. Ha6yTTs mipaBa BAACHOCTI IIASIXOM KOMOIHYBaHHS, 3MILIYBAHHSA Ta IEepe-
Po6xrMU
1-e 3'epHanHs
Hapuyaabpumit momeHT: BusHayeHHs 1CTOTHOIO €AEMEHTa MM 3HAEMO
13 3araapHOl gacTmaM. [IpaBoBmit Hacaizox: BiamoBigHo A0 § 93, icToTHI eaemenTn
He MOXKYTh OyTn ob’ekTOM creyiaspHmMx mpas. Lle o3Hauae, 1mjo mpaBoO BAACHOCTI
HA PIY BTPAYAETHCSL, KOAM BOHA CTA€ ICTOTHOO YACTUHOIO. XTO TEIEP CTAE BAACHUKOM
HOBOI pedi, BU3HAYAEThCs BIAIOBIAHO A0 §§ 946 1 paai. BGB.
a) Tlidxarouenns 0o 06’exma nepyxomocmi
SIkigo pyxommit O0'€KT 3'€AHAHMI 13 3EMEABHOIO AIASTHKOIO TAKMUM YMHOM, IO CTAE
HEBIA’€MHOIO YaCTVUHOIO 3€MEABHOI AIASIHKM, ITPABO BAACHOCTI HAa 3€MEABHY AIASIHKY ITO-
LIMPIOETHCS 1 HA el 00'ekT BiAloBiaAHO A0 crarTi 946 LlusiabHOrO KOAEKCY.

ITpuxraaa: BikHA, SIKI BCTAHOBAIOIOTHCSI B OYAMHKY.

b) 36’30k 3 pyxomum matiHom

Ao pyxomi peul 3'eaHaHI MK COOOIO TAKMM UMHOM, IO CTAFOTh HEBIA'€MHUMNU
CKAAAOBUMM EAMHOTO OO’€KTA, MOIEPEAHI BAACHWMKMU CTAIOTH CIIIBBAACHMKAMU IJOTO
ob’exTa BiATTOBIAHO A0 4. 1 ¢T. 947 LINBIABHOTO KOAEKCY.

ITpuxaaa: OAsIIITAHKM Ta HATIOBHIOBAY.

SIK110, OAHAK, OAMH 3 OO’€KTIB CAlA BBAsKATM TOAOBHMM OO’€KTOM, OTO BAACHMUK Ha-
GyBae 0AHOOCIGHOTO ITpaBa BAACHOCTI BipoBiAHO A0 § 947 (2) BGB.

ITpuraaa: KoAeKIiA MapOK Ta OKPeMi HAKAEEHI MAPKMU.

2. 3minryBaHHs

Sxigo pyxomi pedl HEPO3AIABHO 3MilaHi ab0 3'€AHAHI OAHA 3 OAHOIO, ITOAOSKEHHSI
crarti 947 LIMBIABHOTO KOAEKCY 3aCTOCOBYIOTHCS BIATIOBIAHO A0 cTarTi 948. Le o3Hauae:
BIAITOBIAHI BAACHUKM 3MIIIaHUX OO’€KTIB CTAIOTH CIIBBAACHMKAMH, 33 BUHSITKOM BUITAA-
KiB, KOAM OAMH 3 OO’€KTIB IIOBMHEH OyB BBayKATWMCsI TOAOBHMUM OO’€KTOM.

V pasi HeOAIABHOTO 3MIIITYBAHHS OKPeMl O0’€KTI BTPAYAIOTH CBOIO (PI3MUIHY BIAMIHHICTD
(HanpUKAAA, PIAMHI); Y Pa3l 3MIIITyBaHHS BIATIOBIAHI 06’ekTi Giablte He MOKYTH OyTH Bip-
HeCeHl AO IOIIEPEAHBOTO BAACHWUKA Yepe3 BIACYTHICTD BIAMIHHOCTEN (HAIIPUKAAA, 3€PHO).

3. O6pobxa

Tori, XTO BUPOOAsIE HOBY PYXOMY Pid IIASIXOM IePepoOKm ab0 IIePeTBOPEHHS OAHO-
ro 260 AeKiABKOX marepiaais, HabyBae mpaso saacHocTi Ha HOBy piv (§ 950 BGB — un-
Tare!).

IMpuxraaa: Cupa mxipa mepepobasieTsest Ha B3yTTEBIM Gpabpniji Ha MOAHE B3YTTSL
V mponeci nepepobrm BupobHMK HAOyBae mrpaBa BAACHOCTI.

Brasiska AAs1 3acBOEHHST: Y Bumaaky 3 mepepobkoro B posyminai § 950 BGB
BY MaeTe IIKIABHWMII IPWUKA3A TaK 3BAHOI PEAABHOI AIll 3aKOH IIOB’SI3Y€ IIPABOBI
HACAIAKM BUKAIOYHO 3 ITeBHMUM PaKTHUIHMUM IIporecom. OCKIABKM L€ He € IIPABOYMHOM,
IIPABOBI HACAIAKM HACTAIOTH 1 B Pa3i BIACYTHOCTI 200 AePEeKTy IIPABOYMHY; AMB. BUIIJE

§ 71V 2.
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BaskauBo: Habyrrst mpasa BaacHOCTI mIASIXOM IepepobKM, OAHAK, BUMArae, 1ob
BapTICTh IepepoOKn abo nepeTBopeHHs He Oyaa 3HAYHO HWUIKYOIO 32 BapTICTh
pedoBmHM (3BEpHITH yBary Ha GOPMYAIOBAHHS 3aKOHY!).

3 HaOyTTsM IIpaBa BAACHOCTI HA HOBMIL OO’€KT BTPAYAIOTH YMHHICTH ICHYIOUI IIpaBa
Ha peuosnHy. Lle mae 3HAYHI €KOHOMIYHI HACAIAKM: 3aACKAAPOBAHE ITOCTAYAABHUKOM
TOBapy 30epesKeHHS IIpaBa BAACHOCTI BTpaYae YMHHICTH!

OcHOBHMI BUCHOBOK: KpeAnTHA IIpaKkTUKa HAMAra€ThCsl BUIPABUTH HEBUTIAHE
CTaHOBMIYE ITOCTAYAABHUKA CUPOBUHM, 30KPEMa, 32 AOIIOMOTOIO ITPABOBOTO IHCTUTYTY
TpUBAAOTO 30epeskeHHs IpaBa BAACHOCTIL: IlocTayaabHMK 30epirae mpaBo BAACHOCTI
Ha ITOCTABACHMI TOBaP. BOAHOYAC MOTOAKEHO, IJO BUMOIH, SKI MOXKYTh BUHMUKHYTU
B PE3YABTATI IIEPEIPOAAKY BUPOOACHOI IIPOAYKINI, 3a3AAACTIAD BIACTYIIAFOTHCS
IPOAABLIO (IIOCTAYAABHUKY CUPOBMUHM) B SIKOCTI 3a0e3eYeHHS yTPUMAHHS IIpaBa
BaacHOCTL. [lopiBHaAViTEe HIMOKYe PO3SICHEHHS B Po3aial «3abesmedyBasbHi ITpaza»
(§ 68) Ta cxemy, miproroaeny a0 § 68 VII 5 b «Posuwwpene 36epexenns npaba
Bracrocmi».

[HIMI crrocib YHMKHYTM HEBUTIAHOTO CTAHOBMINA ITOCTAYAABHUKA CUPOBUHM — AO-
MOBUTHCS IIPO TAaK 3BaHE <«3aCTEPEIKEHHS IIPO BUPOOHMKa» a00 «3aCTEPEKEHHS IIPO
nepepobky»: 1jo6 HaOyTTsI YMOBHWUM IOKYIILJEM CTATyCy BUPOOHMKA He «3HMIGUAO» (3a-
PEe3epBOBAHE) MAMHO [OCTAYAABHIUKA CUPOBUHM, BUPOOHMK 3000B’SI3y€ThCSI «BUTOTOBUTI
AASL TIOcTauaAbHMKa». ToAl ocranHiit € BupobHMKOM 1, BiposiaHo A0 § 950, Takosk
BAACHMKOM HOBOTO O0’€KTa. SIKIJO TOBap IOCTABASIETHCSI ITOCTAYAABHMKOM HA YMOBAX
36epesKeHHSI ITpaBa BAACHOCTI 1 ITOCTAYAABHUK AOMOBASIETBCSI 3 TIOKYIILEM-TIEPEPOOHMKOM,
110 30ePesKeHHsT IIpaBa BAACHOCTI IONIMPIOETHCS 1 HA HOBMI TOBAP a00 IO MOCTAYAABHUK
crae BaacHukom seyreped § 950 BGB, to ye sacrepeskeHHs mpo mepepobKy mae Ha-
CAIAKOM, 3TIAHO 3 TI€PEBasyKaIOuOI0 AYMKOIO, T€, IJO ITOCTAYaABHUK CTA€ IMPSIMMUM BAACHM-
KOM HOBOTO BUTOTOBACHOTO TOBAPY 03 «TPaH3MTHOTO MPUAOAHHI» 3 OOKY mepepoOHMKa.
SIkijo HOBI TOBapM BUPOOASIIOTBHCS 3 AABAABHMIIBKOI CMPOBMHM PISHUX YMOBHHMX IIPO-
AABLiB, BOHM HaOyBaIOTh IpaBa CIiAbHOI BaacHOCTL. OAHAK € cripHMm mmTanss, m € § 950
BGB immepatmBHMM 260 AUCITO3UTMBHUM IIPABOM, A OTIKE, U/ MOSKHA eEeKTUBHO y3ro-
AWUTW TaKl IOAOXKEHH IIPO BUPOOHMKA abo mepepobHMKa.

4. kommieHcauist 3a 36araueHHs

Tort, xTo 3a3nae BrpaTn upas (30Kpema, Brpadae IPpaBo BAACHOCTI) BHACAIAOK KOM-
Ginysanms, smimrysarss abo nepepobku Bianosiauo A0 §§ 946—950 BGB, moske Bu-
Marati IpoIIOBOl KOMIIEHCALJIT BIAIIOBIAHO AO IIOAOSKEHD IIPO BIAIIKOAYBAaHHsI Oe3ITip-
craBHOTO 36arauenus Bipmosiauo A0 § 951 BGB.

ITpuxaaan: SIKiyo BiKHA BCTAHOBACHI BCYIIEpEY HEAIVICHOMY  AOTOBOPY
Ha BUKOHAHHS POOIT Ta HAAAHHS ITOCAYT, SIKIJO OAHKWM 3aIIOBHEHI BCYIIePed BIACYTHOCTI
ITPAaBOBUX ITIACTAB, 2 MaPKWU BKAGEHI B KOACKIJIFO HEKOMIICTEHTHOIO 0CObOIO, MOSKE
MaTy MicIje BIAIIIKOAYBAHHS 32 3aKOHOM ITpO 30arayeHH:I.

Opnax Baskamso 3asHaunTn, o § 951 [usiasnoro xopexkcy Himewunun (BGB) € (y
BUHSITKOBMUX BUIIAAKAX) IOCUAAHHSIM Ha IIPABOBY IIACTABY, TOMY $aKkTH, 3a3HAYCHI
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B §§ 812 1 paai BGB, moBnuuni 6yt Aorpumani. BGB nmosmnuHI 6y OBHICTIO AOTPMMA-
HI AAST TOTO, 1JOO OBIPYHTYBATM IIO30B.

ITpumirka: V BUITAAKY AIVICHOTO AOTOBOPY IIAPSAY, B SIKOMY IIAPSAHMK BTpadae
[PABO BAACHOCTI, HAIIPUKAAA, Y Pe3yabTari mouTaxy, § 951 BGB me sacrocoByeTncs.
Takmum anHOM, IHAPSIAHUK MOKE AMIIE BUMATATH CBOIO BUHATOPOAY 3a POOOTY, SIKa, BIA-
noBiAHO A0 § 641 (1) BGB, mipasirae criaari amme micast npuissTTs poborn. OaHak Toal
BiH Hece PU3MK HEIAATOCIIPOMOSKHOCTI IIOKYVIILS, KMV CTAE HEMAATOCIIPOMOYKHMUM
Ao mpunasrTst. o6 yankayT 1soro, § 632 a BGB napae miapsSaHMKy, SIKMit Brpadae
IIPaBO BAACHOCTI BIATIOBIAHO A0 §§ 946 1 Aaal, IpaBO BUMOIT AO TTOKYIILISI IJOAO OIIAQTM
32 PAXVHOK IAPSAHMKA, SIKUH CTaB HEIIAATOCIIPOMOSKHUM A0 MOMEHTY mpuiusarTs. BGB,
IIPABO BVMOTY OIIAATH 3a PAXYHKOM.

IV. HabyTTa nmpasa BAaCHOCTI Ha 3HAWMACHI MpeAMeTH

Toii, XTO 3HAMITIOB 3aryOAeHy Pid, Mae OueBMAHI 06OB’sI3kM BiaoBiaHO A0 §§ 965
1 pAaal. BGB (Insiapamit kopexe Himewunum): Bin nOBMHEH IOBIAOMUTHM IIPO 3HAXIAKY,
306eperTn pid, AOCTABUTU T1 1 IMEepeaaTi TOMY, XTO 3aryOms. 3 1HIIOro OOKY, BIH MO’Ke
BUMAraTi BIAIIKOAYBAHHS BUTPAT 1 BUHATOPOAM 33 3HAXIAKY.

SIkigo He 3'sBAsIETBCST OCOba, SIKA Mae IIPaBO HA OTPUMAHHS 3HAXIAKW, 3HAXIAHMK
HabyBae IIpaBO BAACHOCTI Ha 3HAXIAKY BiATIOBIAHO AO § 973 BGB (unranrel). nosigomu-
TV IIPO 3HAXIAKY KOMIIETEHTHMIL OPTaH.

V. HabGyTTs1 mpaBa BAACHOCTI 32 CYBEPEHHMM aKTOM

[TpaBo BaacHOCTI TakO>K Moyke OyTn HabyTe depes CYBEPEHHWMI aKT ACPSKaBHU, 30-
Kpema depe3 IIPUMYCOBMI ayKLIOH Ta IPOLeAYPY exkcrpompiamil. CyBepeHHMi aKT 3a-
MIHIOE TIEPEAATY IIASXOM IOPUAUIHOT YTOAL.

VI. HabyTTs mpaBa BAACHOCTI IIASIXOM CYyPOTATHOI 3aMiHM

LIBiAPHOMY ITPaBY BIAOMWMI IIPABOBWUI IHCTUTYT «CYPOTATHOI 3aMIiHM»: Y IIEBHUX
BUITAAKAX MICIIe IIEBHOTO O0’eKTa 3aiimae cyporat. [TiscTaBamm AASL CyporaTHOI 3amiHm
MOSKYTh OyTI: AEAIKT, aKT CYyBEpPEHITETY, IPAaBOYMH abO IIPUPOAHL SIBUITA.

Cyporatamn MO>KHA BBASKaTI: HOBMIA O0'€KT, IIPMUAOAHMIA 3aMICTh IIePBICHOTO 00’EKTA,
3aMIHHUK, BUMOTA IIPO BIAIITKOAYBAHHSI, BUMOTa IIPO KOMIICHCAI[IO a00 CTPaxoBmil Bu-
mapaok. CyporaTn 4acTo 3yCTPIYarOThCS Y BUIIAAKY 3 MATE€PIaABHMUMI aKTUBAMI Ta CIIe-

LII AADPHMUMI aKTUBaAMI.

IMTpuxkaaan: 3riapo 3i crarrero 2019 LIuBIABHOTO KOAEKCY, Te, IO BAACHUK
craamgnan (TobTo 0coba, SIKa BOAOAIE CIIAAIIVHOIO, dA€ HE € CIIAAKOEMIJeM ) IIpuADas
332 PAXYHOK KOIITIB, OA€P>KAHMX BiA CITAAIJUHM, TAKOJK BXOAUTD AO CKAIAY CITAAIUHN.
Bipmosiano a0 crarri 1370 LlmBiapHOrO KOAEKCY, pedl AOMAIIHBOI OOCTAHOBKM
Ta BSKWUTKY, HAOYTI 3aMiCTh pederl, SKMX He iCHYe abo fAKi CTaAM HEIPUAATHUMN,
IIEPEXOAATD ¥ BAACHICTD TOTO 3 MOAPYSKOKS, SIKOMY HAACSKAAW pedl, SIKMUX He icHye abo
SIKL CTaAM HempuAaTHUMM. 3riano 3 yactmnuoro 1 crarri 2111 LmeiasHOro Koaekcy,
AO CIAAIIVMHW B PE3YABTATI CYPOTaTHOI MATEPUHCTBA HAACSKATH TAKOK
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Te, IJO MOIIEPEAHI CITaAKOEMe]b HAOYBa€e B CUAY ITPABa, IJO HAACSKUTD AO CKAAAY
CIAAIgUHM, a00 SIK BIAIIKOAYBAHHS 33 3HUIJEHHS, IOIIKOAYKEHHS 9M I1030aBACHHS
ob’exTa craplgmHM, abo 3a IPABOYMHOM 3 KOILITAMM CIAAIgMHM (KPIM BUIIAAKIB,
KOAYM HAOYTTSI € HAACIKHUM VIOMY 34 IIPABOYMHOM KOPUCTYBAHHI).

OAHaK 3aKOH TAKOK BU3HAE BUIIAAKW, KOAY CYPOTAT 3AMIHIOE IHAMBIAYAABHMI O0'€KT
(ame. crarri 966, ab3. 2, pevenns 3, 975, pewenns 2, 979, abs. 2, 1046, a6s. 1, 1075,
a63. 1, 1127, abs. 1, 1219, a6s. 2, peuenns 1, 1247, pevenns 2, 1287, 1370). 2, 1287, 1370).

VII. HabGyTTs maoais

1. HabyTTs1 BAACHUKOM

VY Bumapky 3 maopamu Ta HIIMMM BIAOKPEMAIOBAHMMM PeYaMM, SIK1 IIOBMHHI PO3-
TASIAATUCST OAHAKOBO, 3aCTOCOBYETHCSI IPUHIUIT TIPaBAOTIOAiGHOCTI 3riano 3 § 953 BGB:
ICASL BIAOKPEMAEHHST BOHWU CTAIOTh BAACHICTIO BAACHMKA TOAOBHOI pedl («MaTepUHCHKOT
peai»). [Ipn jpomy He mae 3HAYCHHS, XTO IIOCISIB ITAOAM, XTO BOAOAIE TOAOBHOIO PIUUIO,
xTO HaOyBae IPaBO BAACHOCTI HAa BIAOKPEMACHI YaCTMHM 1 9n OYAO BIAOKPEMACHHS Ha-
BMMUCHMUM 200 BUITAAKOBUM.

IMTpuxaaa: Konsip I zabysae mpaBo BAACHOCTI Ha AOIIA, SIKIJO BIH € BAACHMKOM
KOOMAN.

2. HaGyTTs GenedigiapHuM BAACHUKOM

OcobamBi yMOBM 3aCTOCOBYIOTHCS BIATIOBIAHO A0 §§ 954 1 aaai. BGB (Himeyskoro
UMBIABHOTO YAOIKEHH:I) AASL OCOOM, SIKA MA€ IIPaBO KOPUCTYBaHHS: 1OV, XTO Ha IACTaBI
IIpaBa Ha Yy>Ke MalHO Mae€ IIPaBO IPUBAACHIOBATY IPOAYKTH a0O IHINI KOMIIOHEHTH
MartHa, HaOyBae IIpaBo BAACHOCTI HA HUX ITICASI BIAOKPEMACHHSL

ITpuxaaa: VY3ydpykrapivi mae IpaBO KOPUCTYBATUCS PIUdi0, OOTSKEHOO
y3yppykrom, siamosiano Ao §§ 1030 i paai. BGB, ysydpyxrapint mae mpaso
KOPUCTYBATUCST MAVIHOM, OOTSDREHMUM Y3YPPYKTOM, 1, OToKke, HabyBa€ IPaBO BAACHOCTI
HA TIAOAM BIATIOBIAHO A0 § 954 micast 1X BIAOKDEMAEHHSL.

VIII. HabyTTst MaiiHa B MOPSIAKY YHIBEPCAABHOIO IIPABOHACTYIIHUIITEA

STIAHO 3 IPUHIUIIAMI CITAAKOBOTO ITPABa, IMICASI CMEPTI CITAAKOAABIISI CIIAAKOEMELb
3aCTymae MOro Micle: MamHO TEPEXOAUTD A0 criaakoemupst (§ 1922 — uwnraitrel). Takum
4UHOM, CIAAKOEMELb aBTOMATUYHO CTA€ BAACHMKOM MariHa, SIKE€ PaHillle HAACSKAAO
CIaAKOAABLEBL. JKOAHMX IOAQABIINX IOPUAMYHUX Al He mOTpibnO. [Topaspma 3mina
3aIMCY B ITO3€MEABHIN KHM31 — IJ€ AMINEe BUIIPABACHHS B ITO3€MEABHIN KHM3L

IX. HaGyTTs1 mpaBsa BAacHOCTI Ha GOProsi iHCTpyMeHTH

BianoBiaaO A0 § 952 LIMBIABHOTO KOAEKCY, KDEAUTOP MAE TIPABO BAACHOCTI Ha TIEpe-
KasHWI BeKceAb KpeanTop mae ImpaBo BAACHOCTI Ha IEPEKA3HMUI BEKCEAD.

Te came cTOCyeTBCS 1 AOTOBOPIB, IO CTOCYIOTHCS IHINMX IIPAB, HA IIACTABL SIKMX
MO’KHA BUMAraTy BUKOHAHHS, 30KPeMa, 1IIIOTEYHMUX AOTOBOPIB, AOTOBOPIB OPEHAM 3EMAl
Ta AOTOBOPIB PEHTN. 3 MIPKYBaHb AOLIABHOCTI 3aKOH XOY€ TapaHTyBaTH, 1JO BAACHMUK
CeKIOPUTU30BAHOI BMMOTM TAKOXK CTAE BAACHUKOM aKTa ceK'ropurmsayil. ITpmmirka:
«[TpaBo Ha mamip BMIIAMBAE 3 IIpaBa Ha Hamip». Takum 9MHOM, KPEAUTOP MOXKe BU-
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MaraTu Tepeaadi AOKYMEHTa BIATIOBIAHO A0 § 985 Himenpkoro nmpiabHOTO yAOSKEHHS
IIONIEPEAHE Y3TOAKEHHS Ta IIepeAada AOKYMeHTa He € 0bor’si3koBumn. Te came crocy-
€TBCS BIACTYIIACHHS ITPaBa BUMOIN CTAPOrO KPEAUTOPA HOBOMY Kpeautopy. OcTaHHIN
TAKOJK MO>KE IIOAATH II030B IIPO IOBEPHEHHS MariHa.

ITpuxkaaan: Bexceal OyAb-SIKOTO BUMAY, HE3AACKHO Bip TOTO, UM € BOHM ITPOCTO
MIATBEPASKYBAABHUMM, UM IIPEACTABASIIOTH IIPABO; 1IIOTEYHI, 3€MEAbHI Ta aHYITETHI
o0bairamil, a TaKOsK OIJaAHI KHWMIKKM, CTPAXOBl cepTUdIKATH.

Hapuyaapna mopapa: § 952 BGB 3acTOCOBYEThCS aHAAOTIUHO AO AOKYMEHTIB
Ha TPAHCIIOPTHMH 3aci0.
X. HabyTTs mpaBa BAACHOCTI 4epes iHBeHTapw3aLiro
V BUITAAKY ITEBHMX BIAHOCMH KOPMCTYBAHHS IIPABO BAACHOCTI HAOYBAETHCS IIASIXOM
peecTpawil 1HBeHTapU3aLil.

IMpuxaas 31 mkosoro: Biamosigno Ao § 582 a, posaia 2, pewenns 2, BGB
(amraitre!), peui, mpuabaHi OpeHAAPEM, CTAIOTh BAACHICTIO OPEHAOAABLSI IHCAS
BHECEHHSI 1X AO 1HBEHTAPU3ALIMHOIO OITNCY.
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